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It is unnecessary to enter in detail into the pleadings oi 

proceedings in the suit. It is sufficient to state, that in the 
result, the ySuider .Amcm decided in favour of the security, 
and dismissed the claim generally, but that on appeal from that 
decision, the SuddeT Court decided against the security, and in 
substance granted the relief asked by the plaint, except in so 
far as it was abandoned. 

The reasons for the decision of the appellate Court are con- 
tained in their judgment. The Couit says, ‘‘The question 
with which the Court have first to deal, respects the right of 
the Banee to execute the instrument before them.” They 
then remark, “that the Bond itself assigns to the Ranees 
proprietary character, and that it was not amongst the defen- 
dant’s pleas that the Ranee acted as her son’s guardian, but 
that he has claimed for her the proprietary character, both in 
his answer to the plaint, and still more broadly and unreserved- 
ly in his answer to the pleadings in appeal The plaintiff, on 
the other hand, has throughout argued for the avoidance of the 
Bond, by denying the Ranees proprietary title in any way ; 
and such being the issue joined between the parties, the Court, 
looking to the fact that the estates in dispute unquestionably 
devolved on the plaintiff to the exclusion of the Bame, on the 
death of the plaintiff’s father, Raja Sheohuksh Singh, have no 
hesitation in declaring that, even on the assumption that the 
Banee voluntarily executed the Bond, and received full consi- 
deration for it, the Bond is not binding on the plaintiff, and 
that neither he nor his ancestral property can be made liable 
in satisfaction of it. It is needless for the Court, their inquiries 
being thus stopped in Um%ne, to enter on the real merits of 
the transaction as between the Ranee and Hunooman Persad 
Panday,” 

Their Lordships collect from this judgment that the Court 
thought that a bar was interposed by the pleadings, and by the 
Ranee's act of assumption of proprietorship, to the further 
consideration whether the appellant’s charge could in any 
character be sustained against the estate. * 

The Oonrt did not enter upon the question of the validity of 
the charge, in whole or in part, as a charge effected by a 
facto Manager, Qt proprietor, whether by right or by wrongful 
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title, nor advert to the fact that the charge included some items 
of former charge wholly unaffected by the objection which 
they considered of so much weight. v, 

Miis&umat Babooee 

This judgment may be considered under the following Munraj Koonweree. 
points of view : 

First, Did the appellate jurisdiction rightly construe the 
pleadings, and take a right view of the issues framed under the 
direction of the Judge, according to the practice of those 
Courts ? 

Secondly, Did it take a right vie^v of the relation in which 
the Ranee intended to stand to her son s estate ? And, 

Thirdly, Did it consider the point, whether the rights of 
these parties could wholly depend upon the question whether 
that relation was duly or unduly constituted ^ 

On the first point their Lordships think it right to observe, 
that it is of the utmost importance to the right administration 
of justice in these Courts, that it sj^ould be constantly borne 
in mind by them that by their very constitution they are to 
decide according to equity and good conscience ; that the 
substance and merits of the case are to be kept constantly in 
view , that the substance and not the mere literal wording of 
the issues is to be regarded ; and that if, by inadvertence, or 
other cause, the recorded issues do not enable the Court to try 
the whole case on the merits, an opportunity should be affor- 
ded by amendment, and if need be, by adjournment, for the 
decision of the real points in dispute. 

But their Lordships think that if the wording of the issues 
be carefully considered, it will be found that the issue in sub- 
stance is, whether the charge under the instrument bound the 
lands. The words in which the Principal Sudder Ameen 
states the issue on this point are 'Whether it (the mortgage 
Bond) ought to have effect against the mortgaged villages, ” 

It was not an issue limited to the particular description or 
character in which this act was done, and a misdescription or 
error in that respect would not have been fatal to the charge. 

Consequently, their Lordships cannot agree with the Sndder 
Adawlnt^ upon the first point, that the real ques^ 
tioh in Apiite between these parties, namely, whether the 
charge bound the lands in the hands of the heir, was not 
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substantially included in the issues, which were evidently in- 
tended to raise it. Neither can their Lordships adopt the 
reasoning or the conclusion of the Siodder Dewanny Adawlu% 
upon the second point, as to the relation in which the Ranee 
meant to stand, and substantially stood, to the estate of her son. 

Deeds and contracts of the people of India ought to be 
liberally construed. The form of expression, the literal sense, is 
not to be so much regarded as the real meaning of the parties 
which the transaction discloses. Now, what is meant by the 
assumption of proprietorship on the part of the Ranee, which 
the judgment ascribes to her ^ It is not suggested that she 
ever claimed any beneficial interest in the estate as proprietor ; 
had she done so, it would have been, pro tanto, a claim adverse 
to her son ; and it is conceded by the respondent’s counsel 
that she did not claim adversely to her son. The terms of 
‘"proprietor” and of “heir ” when they occur, whether in deeds 
or pleadings, or documentary proofs, may, indeed, by a mere 
adherence to the letter, be construed to raise the conclusion of 
an assumption of ownership, in the sense of beneficial enjoy- 
ment derogatory to the rights of the heir ; but they ought not 
to be so construed unless they were so intended, and in this 
case their Lordships are satisfied that they were not so inten- 
ded. They consider that the acts of the Ranee cannot be 
reasonably viewed otherwise than as acts done on behalf of 
another, whatever description she gave to herself, or others 
gave to her ; that she must be viewed as a Manager, inaccu- 
rately and erroneously described as “ proprietor ” or “ heir ” ; 
and it is to he observed, that the Collector takes this view, for, 
whilst he remarks on the improper description of her as heir, or 
proprietor, he continues her name as ‘^SurberaJmr'' If the whole 
context of all these documents and pleadings be taken into 
consideration, and the construction proceeds on every part, and 
not on portions of them, they are sufficient, in their Lordships’ 
judgment to show the real character of her proprietorship. 

Upon the third point, it is to be observed that under the 
Hindu Law, the right o f band fide incumbrancer'^ who ha^s| 
tafcen from a de facta Manager a charge* on lands created 
for the pui^se of saving the estate, or for the benefit 
of the e^a^, is not (provided the circumstances would supporfj 
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the charge had it emanated from a de facto and dejure mana- 
ger) affected by the want of union of the de facto, with the Hanoo^an ^rsaud 
dej%re title. Therefore, had the Ranee intruded into the v, 

estate wrongfully, and even practised a deception upon the £^r^^KoonwSel 
Court of Wards, or the Collector, exercising the powers of a 
Court of Wards, by putting forth a case of joint proprietorship 
in order to defeat the claim of a Court of Wards to the ward- 
ship, which is the case that Mr. Wigram supposed, it would 
not follow that those acts, however wrong, would defeat the 
claim of the incumbrancer. The objection, then, to the Ranee's 
assumption of proprietorship, in order to get the management 
into her hands, does not really go to the root of the matter, 
nor necessarily invalidate the charge ; consequently, even had 
the view which the Sadder Dewanny Adawlut took of the 
character of the Ranee's act, as not having been done by her as 
guardian, been correct, their decision against the charge with- 
out further inquiry would not have been well-founded. It 
would not have been accordant with the principles of the Hin- 
du Law, as declared in Coleb. Dig, vol. i, p. 302, and in the 
case of Go]pee Gharan Burral v. Mussammaut Isharee LaMiee 
Libia, (1) and as illustrated by the case cited for the appellant 
in the argument, against the authority of which no opposing 
decision was cited. Their Lordships, however, must not be 
understood to say, that they see any ground of probability for 
the assertion, that the Ranee really meant to deceive the Court 
of Wards, or the Collector exercising its authority, by any 
consciously false description of herself. The title to this Raj 
cannot readily be supposed to have been unknown in the 
Collector’s office, nor is it probable that the Ranee could have 
deceived the office by such a false description of herself. 

It is a circumstance worthy of remark, too, that the com- 
plainant does not ascribe this conduct to her in his plaint. 

The case that the plaint makes is not that she intruded upon 
him and assumed proprietorship ; the plaint itself says^she 
had possession as guardian, that is, as managing in that 
character ; and on a review of the whole pleadings and do- 
cumentary evidence, and of the probabilities of the case, their 
Iiordshipa think it a strained and untrue construction to assign 
(l) 3 Sad Dew. Adaw. Rep , 93. 
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any other character to her acts than that which the plaint 
ascribes to them, notwithstanding the use of terms inconsis- 
tent with it. For these reasons, their Lordships think that 
the judgment of the Sudder Dewanny Court cannot be sup- 
ported on the grounds which that Court has assigned. 

It then remains to be considered whether the judgment is 
substantially right, though the reasons assigned for it are not 
satisfactory or sufficient. 

If the evidence discloses, as it is contended for the respon- 
dent that it does disclose, no primd facie case of charge at 
all on this ancestral estate, then, as the only bar to the resump- 
tion by the heir of his estate is the alleged mortgage title 
over it, the proof of which lies on the mortgagee, the com- 
plainant's title to the estate, to the mesne pi ofits, and to the 
other relief, is made out ; but if, on the other hand, the evi- 
dence discloses even a primd facie case of charge, some inquiry 
at least ought, as it seems to their Lordships, to have been 
directed. 

The question then next to be considered is, whether a 
primd facie case of a subsisting charge is made out by the 
appellant. This question involves the consideration of two 
points : first, the actual factum of the deed j and, next, the 
consideration for it. 

First, as to the factum. The execution of the Bond by the 
RaTiee is stated by several of the attesting witnesses. It was 
argued, however, on behalf of the respondent, that the Court 
ought not to act on their evidence. Some discrepancies, — such, 
however, as are not unfrequently found in honest cases in 
native testimony, —were dwelt upon, The Sudder Ameen, 
who decided this case originally, has made some pertinent re- 
marks on the confirmation which circumstances give to the 
oral evidence that the Bond is the deed of the Ranee, The 
decision by a native Judge, possessing the intelligence which 
thi^ judgment of the Budd&r Ameen evinces, on a question 
of fact in issue before him, is, in the opinion of their Lordshi|B, 
entitled to respect ; he must necessarily possess superior know- 
ledge Of the habits and course of dealing of natives, and that 
tfpwp[ge woul# be likely to lead him to a right conclusicAi 
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ves, in substance, that possession went along with this Bond, 

and that the mortgagee was inscribed in that character as Hunooman Persaud 

proprietor on the records of the Oolleotor. He was, therefore, Panday 

put in possession as mortgagee, and was publicly known as 

mortgagee in the Collector's office. 

It is to be observed further, that his receipt of the rents 
and profits of the lands included in this conveyance would 
diminish, pro tanto the annual income of the estate, which 
would come to be administered by the Ranee, and that this 
state of things continued for several years after the execution 
of the Bond. The Ranee's ignorance, then, of such title, 
possession, receipt, and diminution, is as the Sudder Ameen 
justly observes, not a probable supposition. It could be ra- 
tionally accounted for only on one supposition — that the Ranee 
was a mere cypher, and entirely ignorant of that which was 
done in her name. This, however, does not appear to have 
been the case : she herself denied it on a subsequent contest 
as to the managership ; and the act of the Collector in his 
decision upon that dispute, in putting her into the manage-^ 
meat, confirms her own statement of her capacity. Had her 
incompetency been of so flagrant a characterj as the above 
hypothesis demands to be attributed to her, it is not reasonable 
to suppose that it would have been unknown in the Collector’s 
office, nor is it x'easonable to suppose that the management 
would have been confided to her had such been her character. 

It was argued, indeed, that she may have become by that time 
capable ; but it is to be observed that a long course of neglect 
and mismrnjtge nmt, which is attributed to her, would not be 
a school of improvement. 

It was argued that the complainant was not to be bound by 
the Ranee^s alllegations of her own competency ; that she had 
tasted the sweets of management, and would desire their conti- 
nuance. Certainly the complainant is not to be bound by her 
assertion ; but it is not the assertion that is relied on as con- 
firmation. What is relied on is the result of the contest, and 
th^ acknowledgment of her as one competent to the manage- 
itient of the estate by an officer interested in its right adminis- 
tration. 

Tbeir Lordships cannot but concur with the Sudder Auheen 
in thinking that these circumstances do materially confirm the 
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story of the attesting witnesses as to the Ranee's execution of 
the deed The story of her non-execution of it is based, in a 
considerable degree, on a supposition of her incapacity. That 
the deed is hers, is, in the opinion of their Lordships, further 
confirmed by the great improbability of the history which some 
of the witnesses of the respondent give as to the factum of the 
instrument. The story told by the witnesses Heera Lai and Gya 
Pershad Patuk,is so destitute of probability, so little in harmony 
with the ordinary conduct of men in like circumstances, that their 
Lordships can place no reliance upon it. According to the 
case of the respondent, this Bond was fraudulently executed 
in the name of the Ranee, without her sanction or knowledge, 
in order to fix a false charge of Rs. 15 , 000 , in the defendant’s 
favour, on the property of the infant Raja, The defendant 
and several associates were, according to this story, conspiring 
together for this object. According to the witnesses, who give 
nearly verbatim the same account of the transaction, these 
conspirators had witnesses ready, though not present, who were 
to attest consciously the false deed as true ; yet such is at 
once the impatience and the folly of these conspiring parties, 
that every one of the witnesses, each of whom is described as 
dropping in by chance as it were, is solicited without any 
assigned adequate motive, and with no previous sounding, to 
become a party to this fraud by consciously attesting the false 
deed as true. Each witness declines, and each is entreated to 
secrecy ; and each preserves the secret inviolate, contrary to 
duty, and without any assigned motive for secrecy. The com- 
munication and the concealment are both without motive accor- 
ding to the account which is given us. And the story of this 
utterly needless communication of his crime, is told of a man 
used to business, intelligent, and described by the respondents 
as the habitual accomplice of crafty and designing men, the 
KarindaSy in acts of fraud. 

Taking the whole circumstances as to the of this 
instrument into consideration, their Lordships concur in the 
finding by the Sudder Ameen as to it. 

Next, as to the consideration for the Bond. The argument 
for the appellant in the reply, if correct, would indeed reduce 
the matter for consideration to a very short point ; for according 
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to that argument j if i\xQi factum of a deed of charge by a manager 
for an infant be established, and the fact of the advance be 
proved, the presumption of law kpi^imd facie to support the 
charge, and the onus of disproving it rests on the heir. For 
this position a decision, or rather a of the Smlder 

Dewanny Adawlnt at Agra, in the case of Oomed Rai i\ 
Heera L(Ul{\) quoted and relied upon. But the dictum 
there, though general, must be read in connection with the 
facts of that case. It might be a very correct course to adopt 
with reference to suits of that particular character, which was 
one where the sons of a living father were, with his suspected 
collusion, attempting, in a suit against a creditor, to get rid of 
the charge on an ancestral estate created by the father, on the 
ground of the alleged misconduct of the father in extravagant 
w’aste of the estate. Now, it is to be observed that a lender of 
money may reasonably be expected to prove the circumstances 
connected with his own particular loan, but can not reasonably 
be expected to know or to come prepared with proof of the 
antecedent economy and good conduct of the owner of an 
ancestral estate j whilst the antecedents of their father^s career 
would be more likely to be in the knowledge of the sons, 
members of the same family, than of a stranger 5 consequently, 
this dictum may perhaps be supported on the general principle 
that the allegation and proof of facts, presumably in his better 
knowledge, is to be looked for from the party who possesses 
that better knowledge, as well as on the obvious ground in such 
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suits of the danger of collusion between father and sons in fraud 
of the creditor of the former. But this case is of a description 
wholly different, and the dictum does not profess to be a 
general one, nor is it so to be regarded. Their Lordships think 
that the question on whom does the onus of proof lie in such 
suits as the present, is one not capable of a general and in- 
flexible answer. The presumption proper to be made will vaiy 
with circumstances, and must be regulated by and dependent 
on them. Thus, where the mortgagee himself with whom the 
transaction took place, is setting up a charge in his favour made 
by one whose title to alienate he necessarily knew to be limited 
, qualified, he may be reasonably expected to allege and 


(1) 8 Sud. Dev., jsr. W. P., 218 
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prove facts presumably better known to him than to the infant 
I heir, namely, those facts which embody the representations 
made to him of the alleged needs of the estate, and the motives 
' influencing his immediate loan. 

It is to be observed that the representations by the Manager 
accompanying the loan as part of the res gestae, and as the con- 
temporaneous declarations of an agent, though not actually 
selected by the principal, have been held to be evidence against 
the heir; and as their Lordships are informed that such primd 
facte proof has been generally required in the Supreme Court 
of Calcutta between the lender and the heir, where the lender 
is enforcing his security against the heir, they think it reason- 
able and right that it should be required. A ease in the time 
of Sir Edward Hyde East, reported in his decisions in the 2nd 
volume oi Morley s “Digest” seems the foundation of this 
practice. See also the case of Brown v. Ramkunaee Butt (1). 

It is obvious, however, that it might be unreasonable to 
require such proof from one not an original party, after a lapse 
of time, and enjoyment and apparent acquiescence ; consequent- 
ly, if, as is the case here, as to part of the charge, it be created 
by substitution of a new security for an older one, where the 
consideration for the older one was an old precedent debt of an 
ancestor not previously questioned, a presumption of the kind 
contended for by the appellant would be reasonable. The case 
before their Lordships is one of a mixed character, the existing 
security represents loans and transactions at various times and 
under varying circumstances: it is a consolidating security; 
and as to part, at least — namely, the ancestral debt — there is, 
in the opinion of their Lordships, ground to raise a primd 
facie presumption in the appellant’s favour of a consideration 
that binds the estate. It is unnecessary to the decision to pursue 
the inquiry as to the other items of charge, but that part of it 
which relates to the advance for payment of the revenue seems 
to be at primd facie proved as against the estate. And, as 
to the whole charge, there is also at least primd facie evidence 
in the admissions of the plaintiff, proved by several witnesses, un- 
contradicted on the point. As to the debt of the ancestors, it 
was said that it was already secured, and that the estate being 
(1) n S^d. Dew Adaw» Bep , 79i 









r 


I 



HINDU L4W. 


ancestral, could not, according to the la'w current in the North- 1S50. 

Western Provinces, be charged, in the hands of the heir, for an Himooman Pei sand 

ancestor’s debt. But it is to be observed as to the change of 

security, that there was a reduction of interest ; it is, therefore Babooee 

, . , ) } iviiimaj Ivoonweiee. 

a transaction, pnma facie, for the benefit of the estate ; and 
though an estate be ancestral, it may be charged for some pur- 
poses against the heir, for the father’s debt, by the father, as, 
indeed, the case above cited from the 6th volume of the Deci- 


sions of the Sudder Dewanny Adawlut, North-Western Pro- 
vinces, incidentally shows. Unless the debt was of such a 
nature that it was not the duty of the son to pay it, the dis- 
charge of it, even though it affected ancestral estate, would still 
be an act of pious duty in the son. By the Hindu Law, the 
freedom of the son from the obligation to discharge the father’s 
debt, has respect to the nature of the debt, and not to the 
nature of the estate, whether ancestral or acquired by the 
creator of the debt. Their Lordships, theiefore, are clearly of 
opinion that a primd facie case of charge for something was 
made out ; and it is not necessary to determine, nor, indeed, 
have their Lordships the necessary facts before them to enable 
them to determine, for how much, if for anything, this deed 
must ultimately stand as a security. 

One point remains to be considered, namely, whether, in 
taking the account between these parties, the defendant is to 
be charged, as mortgagee in possession, with the actual rents and 
profits, or only with the rent fixed by the pottah. It is said 
for the appellant, that the Sudder Dewanny Adawlut did 
not set aside the pottah. In terms they certainly did not. But 
their Loi-dships think that it was part of one mortgage-security, 
consisting of several instruments of equal date with the mortgage 
Bond ; and that it was intended to create, not a distinct 
estate, but only a security for the mortgage-money. Mr. Palmer 
contended that a stipulation such as this pottah evidences, may 
stand in India between mortgagor and mortgagee, and that 
the Eegulations as to interest do not touch such a case. The 
Regulations provide for the case of an evasion of the law as to 
interest by invalidating the mortgage security, and forfeiting 
the c^aim of the mortgagee to his principal and interest ; but 
Mr. Palmer contends that where there is no such evasion, and 
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<a bond fide and fair rent is fixed npon as representing, eom-* 
mtmibus annis, the rents and profits of the estate, the Court 
ought to stand on that, the agreement of the parties, and not 
to direct the taking of the accounts between the moitgagor 
and mortgagee on any other basis. It is certainly possible 
that, by reason of the provision that the rent shall be a fixed 
one, notwithstanding losses and casualties the mortgagee might 
be a loser, in his character of lessee, on an account calculated 
on this basis , but notwithstanding that contingency, their 
Lordships think that, as it was not meant that the principal 
should be risked, it was virtually a provision to exclude an 
account of the rents and profits, and that the decree of the 
Sndder Dewanny AdawUd, directing an account of the actual 
rents and profits, therefore, proceeds on the right principle, 
and is in accordance with the true nature of the security and 
the spirit of the Regulations. 

In the ca&e of Roy Juswwnt Lallv. Sreekishen Loll, (1) the 
Couii; seems to have thought that where a mortgage lease was 
granted, and whilst the term was running, the mortgage ac- 
count could not be taken ; but it appears from that case, that 
in former decisions of that Court not reported, where the lease 
had expired, the Court directed the account to be taken on 
the ordinary footing of the receipt of rents and profits of the 
mortgaged estate. Their Lordships think that, under the 
Regulations, unless the principal is meant to be risked, and is 
put in risk, the estate created as part of a mortgage security, 
whatever be its form or duration, can be viewed only as a 
security for a mortgage debt, and must be restored when the 
debt, interest, and costs are satisfied by receipts. 

Upon the whole, their Lordships are of opinion that the 
cause must be sent back for further inquiiy. They think it 
desirable, however, in order to prevent a future miscarriage, to 
state the general principles which should be applied to the 
final decision of the case. 

The power of the manager for an infant heir to charge an 
^mt Ha own, is, under the Hindu law, a limited and quali, 
can only be exercised rightly in a case of need, 
of iiie estate. Hut wher^, in the partienW 
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instance, the charge is one that a prudent owner would make, 
in order to benefit the estate, the hond fide lender is not afieet- 
ed by the precedent mismangement of the estate. The actual 
pressure on the estate, the danger to be averted, or the benefit 
to be conferred upon it, in the particular instance, is the thing 
to be regarded. But of course, if that danger arises or has 
arisen from any misconduct to which the lender is or has been 
a party, he cannot take advantage of his own wrong, to support 
a charge in his own favour against the heir grounded on a 
necessity which his wrong has helped to cause. Therefore, 
the lender in this case, unless he is shown to have acted 
maid fide, will not be affected, though it be shown that, with 
better management, the estate might have been kept free 
from debt. Their Lordships think that the lender is bound to 
inguire into the necessities for the loan, and to satisfy himself 
as well as he can, with reference to the parties with whom he 
is dealing, that the Manager is acting in the particular instance 
for the benefit of the estate. But they think that if he does 
so inquire, and acts honestly, the real existence of an alleged 
sufficient and reasonably credited necessity is not a condition 
precedent to the validity of his charge, and they do not think 
that, under such circumstances, he is bound to see to the 
application of the money. It is obvious that money to be 
secured on any estate is likely to be obtained on easier terms 
than a loan which rests on mere personal security, and that, 
therefore, the mere creation of a charge securing a proper debt 
cannot be viewed as improvident management ; the purposes 
for which a loan is wanted are often future, as respects the 
actual application, and a lender can rarely have, unless he enters 
on the management, the means of controlling and rightly 
directing the actual application. Their Lordships do not think 
that a hand fide creditor should suffer when he has acted 
honestly and with due caution, but is himself deceived. 

Their Lordships will, therefore, humbly report to Her 
Majesty in the following terms : — 

“Their Iiordships are of opinion that the Itomee ought to be 
deeihed to have executed the mortgage Bond, doited Assa/r Soodee 
FotmiOmoahee, in the pleadings mentioned, s® and in the 
nharactet of guardiah of the infant lAl Inderdotm Singh 
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''And their Lordships are of opinion that the validity, force, 
I and effect of the Bond, as to all and each of the sums, of which 
the sum of Rs. 15,000, thereby purporting to be secured, is 
composed, depend on the circumstances under which the sums, 
or such of them as were advanced by the appellant, were res- 
pectively so advanced by him, regard being had also, in so far 
as may be just, to the circumstances under which the same 
were respectively borrowed. 

"And their Lordships are also of opinion that, assuming the 
Bond to be invalid and ineffectual, the Appellant would, never- 
theless, be entitled to the benefit of any prior mortgage or 
mortagages paid off by him affecting the property comprised 
in the Bond, if and in so far as such prior mortgage or mortgages 
was or were valid and effectual. 

"And their Lordships, therefore, are of opinion that the 
decrees of the Zillah and Sudder Courts respectively ought to 
be reversed, and the cause remitted to the Sudder Court, with 
directions that inquiiy be made into the several matters afore- 
said, and that all such accounts be taken and such other inquiries 
made as having regard to such matters and to the circums- 
tances of the case, may be found to be necessary and proper, 
with directions also that the Sudder Court do proceed therein 
as may be just, both with respect to the said mortgage Bond 
and the several instruments of even date therewith ; and that 
the costs of the appeal be costs in the cause, to be dealt with by 
the Sudder Court/’ 

—The principle laid down in this case regarding the anthoritv of 
pfant heir to charge the estate belonging to the latter^ias 
been applied to various cases of dealings with property by persons having bv 
power over it ; as for instance to the case^ of a sliehaU of an 

Sen 1 9 0 Jr: MamChander 

1 j 341) ; to the case of a Hindu widow dealing with the 
her husband {KumeswarY. I L K , 6 

Calc , 843) ; to the case of fathers or other joint owners, managing nronerW 
fn Mitakshara Law {Soorendra v JSfunduii, 21 W it, f 96) ^ anS 
^ manager for a lunatic {Gouree Nath v. Golkctor of Mmghyr, 

The principle has been embodied in the ^‘Transfer of Property Aot7* 

^^^po^simbilityofaHindusonto pay the debts of Ms 
father, which finds definite expression in this case, has been subseouentl v 
^ almost destructive of another doctrine of Hinlu law^ 
feherand son in ancestral property gwS 
ed by the Mithfcshara. [Bee Suraj Bmsi Koer v. Sheo FramdUnfm 
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BHOOBUN MOYEE DEBIA 


RAMKISHOEE ACHARJ CHOWDHURY. 


(Reported in 10 Moo, L A,, 279 ; 8, 0, 3 W. R. P. G,, 16,) 


The Onoom%tteeputtro{dQe6oi permission) of 1819 referred 
to in the judgment was in these words : 

“Gour Kishore Surma 

'‘By the pen ot Ram Nursing Surma. 

“To the abode of all goodness, Chundrabullee Debia, 

“This is an Onoomuttee puttro, (deed of permission) to the 
following purport Prior to the birth of a male child from 
your womb, I had executed in your favour an Onoomuttee puttro 
on the subject of your receiving an adopted son. Subsequent- 
ly? hy the will of God, you have given birth to a male child. 
Still, having regard to the future, 1 have again given you 
permission. If, which God forbid, the male child of your body 
be non-existent, then you will adopt a son from my race 
or from a different race (gotra)^ for the purpose of performing 
mine and your sradh and other rites, and for the sheba (service) 
of the Gods and for the succession to the Zemindary and othei* 
property ; on which, if the adopted son be non-existent, which 
God forbid, then you shall, according to your pleasure, on the 
failure of one, adopt other sons in succession, to avoid the 
extinction of the pinda (funeral cake or offering) ; that daUaka 
(adopted) son shall be entitled to perform your and my sradh, 
etc., and that of our ancestors, and also to succeed to the 
property. To this end I execute this Onoomuttee puttro. 
Dated the 25th Kartic, 1226 B. S.” 

The Right Hon, Lokd Kingsdown delivered the following 
judgment. 

The appeal in this case arises out of a suit brought by the 
respondent, Ram Kishore, to recover certain estates in Bengal, 
which were claimed by and were in the possession of the 
appellant and of Eajendra Kishore, whom she alleged to be 
her adopted son. 

The fects, BO for as they are necessary to make our judgment 
intelligible, are these ; — 

Gour Kishore Aeharj, being the owner of considerable estates 
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in Bengal, died in the year 182L He left surviving him a 
widow named Chundrabulee Debia and an only son named 
Bhowanee Kishore. 

At the time of his father's death, Bhowanee Kishore, who 
succeeded as his heir, was about four years of age. He attained, 
however, his majority, and married the Appellant Bhoobun 
Debia. He died in the month of August, 1840, being then 
about twenty-four years old. He left no issue, and Bhoobun 
Debia, his widow, became the heir of his property, as well 
ancestral as of other estates which had been purchased with 
his own money during his life. 

Immediately upon the death of Bhowanee Kishore, an in- 
strument was set up, as being his Will, by Chundrabulee 
Debia, his mother, and Bhoobun Debia, his widow. By this 
instrument, power to adopt a son was given to Bhoobun Debia, 
and until such adoption was made, the income of the estates 
was given to Chundrabulee Debia and Bhoobun Debia. 

Under this alleged Will, these two ladies took possession of 
the estates of Bhowanee Kishore, and remained in the enjoy- 
ment of them for nearly four years. 

In December, 1843, Bhoobun Debia professed to exercise the 
power alleged to have been given to her by the instrument 
already referred to, and adopted a boy called Rajendra Kishore. 

Upon this, a quarrel appears to have arisen between 
Chundrabulee Debia and Bhoobun Debia, and Chundrabulee 
Debia alleged that the supposed Will of Bhow^anee Kishore, 
under which she had so long been in the enjoyment of half his 
property, was a forgery, and had not been made till after his 
death, and that Bhoobun had no power of adoption. She 
further set up an innstrument called an Orwomuttee puttro, 
or deed of permission by which she alleged that a power to 
adopt a son had been given to her by her husband Gour 
Kishore, in his life-time, and which power, in the events which 
had happened, she claimed a right to exercise. 

She accordingly adopted, or prof^sed to adopt, the respon- 
dent^ ifeam Eashore, as the son of Gour Kishore, her laie 

I , f , 

I ^ on behalf of Rajendra Kishore, her adopted' ' 

of all the property of Bhowanee 
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Kishore, the suit in which the present appeal was brought, was 
instituted in 1852, in the Zillah Court of Mymensing, by a 
next friend of Earn Kishore, on his behalf, against Bhoobun « 

Debia and Eajendro Kishore, and certain other persons the Aohaij 

plaintiff claiming, as the adopted son of Gour Kishore, ’the 
whole property, ancestral and acquired, of Bliowanee Kishore. 

To this suit Chundrabullee Debia was made a defendant, 
instead of suing as a plaintiff, on behalf of her son, that 
course ^ being adopted probably with a view to avoid any 
prejudice which might arise from the inconsistency of her 
previous conduct with the title now set up for her son, 

^ When the case came before the Sudder Ameen, he was of 
opinion that the plaintiff must recover upon the strength of 
his own title, and that if such title failed, it was unnecessary 
to decide upon the case of the defendants. 

He was of opinion that the plaintiff had failed to prove his 
title, and he, therefore, dismissed the suit, expressing at the 
same time a strong opinion in favour of the defendant’s adoption. 

He awarded the costs of the suit to the defendants, with 
the exception of Chundrabullee Debia, whom he held to be 
really the promoter of the suit. 

From this decision there was an appeal to the Sudder 
Dewannij of Calcutta. The case was heard upon several 
different occasions. Finally, the Judges were unanimously of 
opinion that the adoption of Eajendro Kishore was invalid, 
and that the Will of Bhowanee Kishore, purporting to create 
the power of adoption, was a forgery. They were equally 
unanimous in holding that the Onoomuttee of Gour 

Kishore was a genuine and valid instrument, and that if the 
power to adopt continued at the time when Chundrabullee Debia 
professed to execute it, there had been a valid adoption. One 
of the Judges was of opinion that the power was gone, and that 
the adoption was invalid. The other two were of opinion that 
the power existed at the time of the adoption, and a decree 
^was made, therefore, in favour of the plaintiff as to the 
^anoesfral property of Bhowanee Kishore, but not as to his 
r, y s$lf-hcquired property; and the costs of the parties were ordered 
be borpe by them in proportion to the amount of the 
property decreed or dismissed.” 
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The case now comes before us on appeal by Bhoobun Debia, 
as representing her own rights and the rights of a son whom 
she had adopted in lieu of Eajendro Kishore, who is dead, 
and on a cross-appeal by Earn Kishore, complaining that the 
decree m his favour ought to have included the self-acquired 
property as well as the ancestral property of Bhowanee Kishore. 

On the hearing of these appeals, we expressed a clear opinion, 
without calling on the respondent’s Counsel, that the Court 
below was right in holding that the alleged Will of Bhowanee 
Kishore was a forgeiy. The evidence is irresistible that it was 
contrived by the different members of his family after his death, 
in order to give effect to an arrangement which they considered 
would be for the common benefit. This being so, and no power 
of adoption having been proved or alleged to have been given 
by parol, the adoption of Eajendro Kishore and of the son now 
substituted for him, must of course be held in this suit to be 
invalid. 

The next question is, as to the validity of the adoption of 
Earn Kishore. We see no reason to dissent from the opinion 
ofthe Court below upon the facts of the case, uis;., that the 
Onoomuttee puttro of Gour Kishore is a genuine instrument, 
and that, supposing the powers given by it to have been in 
force when the adoption under it took place, the adoption was 
good; but we think it unnecessary to examine into the 
genuineness of this instrument, as we are of opinion that at 
the time when Chundrabullee Debia professed to exercise it, 
the power was incapable of execution. 

It will be necessary to go into this part of the case with 
some minuteness. 

It appears that some years before the birth of Bhowanee 
and in the year 1811 of our era, Gour Kishore being then 
childless, and anxious, as Hindus generally are, to provide a 
son by adoption, if he should have no natural-bom soa, execu- 
ted an OnoomuUee puUro on the 30th of March, 1811 by 
which he gave power of adoption to Chundrabullee, h4 wife" 

In 1819, two years after the birth of Bhowanee, he exeou- 
M t^ instrument on which present question depends, Iwhich 
W trords. [His Lordship read the deed, <mte, p. ISJ 

TO ^estion which arises is m to the construction of 
Itseetns to have been considered 1^ the 
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two Judges of the Sudder Court, who decided in favour of the 
respondent (certainly by one of them), that the document was 
to be regarded as a Will, and as containing a limitation, on 
failure of male issue of the Testator, in the life-time of 
Chundrabullee Debia, of the estate of the Testator, to a son 
to be adopted by Chundrabullee Debia, as a persona designata ; 
and one of the Judges, in a very elaborate argument, refers to 
Mr. Feames celebrated treatise on Contingent Remainders, in 
order to show that such a devise by the English law would be 
valid. There is no doubt that by the decision of Courts of 
Justice, the testamentary power of disposition by Hindus has 
been established within the Presidency of Bengal; but it would 
be to apply a very false and mischievous principle if it were 
held that the nature and extent of such power can be governed 
by any analogy to the law of England. Our system is one of 
the most artificial character, founded in a great degree on 
feudal rules, regulated by Acts of Parliament, and adjusted by 
a long course of judicial determinations to the wants of a state 
of a society differing as far as possible from that which prevails 
amongst Hindus in India, 

But their Lordships are quite satisfied that there is in this 
case no room for the application of any such doctrines. The 
instrument before us is merely what it purports to be, a deed 
of permission to adopt ; it is not of a testamentary character, 
it was registered as a deed in the life-time of the maker; it 
contains no words of devise, nor was it the intention of the maker 
that it should contain any disposition of his estate, except so 
far as such disposition might result from the adoption of a 
son under it. He mentions the objects which induced him to 
make the deed — religious motives, the perpetuation of his 
family, and the succession to his property; but it was by the 
adoption, and only by the adoption, that those objects were 
to be secured and only to the extent in which the adoption 
could secure them. 

The main ground of the decision in the Oonrt below 
appears, therefore, to fail, and this instrument must be cons- 
trued, and its effect must be determined, in just the same way 
as if it had been made in one of the Provinces of India, in 
which the power of testamentary disposition is not recognized. 
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How, then is the deed to he construed when we regard it 
BLookm Moyee merely as a deed of permission to adopt ? What is the in ten- 

Ramkishore A collected from it, and how far will the law permit such 

^howdhury intention to be effected ^ It must be admitted that it contemplates 
the possibility of more than one adoption ; that it shows a 
strong desire on the part of the maker for the continuance 
of a peison to perform his funeral rites, and to succeed to his 
property ; and that it does not m e\press terms assign any 
limits to the period within which the adoption would be made. 
But it is plain that some limits must be assigned. It might 
well have been that Bhowanee ha 1 left a son, natuial-born or 
adopted, and that such son had died himself, leaving a son, 
and that such son had attained his majority in the life-time of 
Chundrabullee Debia It could hardly have been intended 
that after the lapse of several successive heirs a son should 
be adopted to the great-grand-father of the last taker, when 
all the spiritual purposes of a son, according to the largest 
construction of them, whould have been satisfied. 

But whatever may have been the intention, would the law 
allow it to be effected ^ We rather understand the Judges 
below to have been of opinion that if Bhowanee Kishore had left 
a son, or if a son had been lawfully adopted to him by his wife 
under a power legally conferred upon her, the power of adop- 
tion given to Chundrabullee Debia would have been at an end. 

But it IS difficult to see what reasons could be assigned 
for such a result which would not equally apply to the case 
before us. 

In this case, Bhowanee Kishore had lived to an age which 
enabled him to perform -and it is to be presumed tha° he had 
performed all the religious services which a son could perform 
for a father. He had succeeded to the ancestral property as 
heir, he had full power of disposition over it; he might have 
alienated it, he might have adopted a son to succeed to it if 
he had no male issue of his body. He could have defeated 

every intention which his father entertained with respect to his 
property. 

1 ^ ^ ^ ® Bhowanee Kishore, Ms wife auooeeded as 

f ^ and would have equally succeeded in that ohareeter 

“y- She took a 


^ OJIAJ, ^ 

widhw, M the whole of hjs itopyty^ It 
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would be singular if a brother of Bhowanee Kishore, made such 
by adoption, could take from his widow the whole of his pro- 
perty, when a natural-born brother could have taken no part. 
If Ram Kishore is to take any of the ancestral property, he 
must take all he takes by substitution for the natural-born son, 
and not jointly with him. 

Whether under his testamentary power of disposition Gour 
Kishore could have restricted the interest of Bhowanee Kishore 
in his estate to a life-interest, or could have limited it over (if 
his son left no issue male, or such issue male failed) to an 
adopted son of his own, it is not necessary to consider ; it is 
suflScient to say that he has neither done nor attempted to do 
this. The question is, whether the estate of his son being un- 
limited, and that son having married and left a widow his heir, 
and that heir having acquired a vested estate in her husband’s 
property as widow, a new heir can be substituted by adoption 
who is to defeat that estate, and take as an adopted son what 
a legitimate son of Gour Kishore would not have taken. 

This seems contrary to all reason and all the principles of 
Hindu law, as far as we can collect them. 

It must be recollected that the adopted son, as such, takes 
by inheritance and not by devise, Now, the rule of Hindu law 
IS, that in the case of inheritance, the person to succeed must 
be the heir of the last full owner. In this case, Bhowanee 
Kishore was the last full owner, and his wife succeeds, as his 
heir, to a widow’s estate. On her death, the person to succeed 
will again be the heir at that time of Bhowanee Kishore. 

If Bhowanee Kishore had died unmarried, his mother, 
Chundrabullee Debia, would have been his heir, and the ques- 
tion of adoption would have stood on quite different grounds. 
By exercising the power of adoption, she would have devested 
no estate but her own, and this would have brought the case 
within the ordinary rule ; but no case has been produced, no 
decision has been cited from the Text-Books, and no principle 
has been stated to show that by the mere gift of a power of 
adoption to a widow, the estate of the heir of a deceased son 
vested in possession, can be defeated and devested. 

The only case referred to in the argument before us, or in 
the judgment below, as tending in that direction, is that of 
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Lackinarain Tayore^ reported by Sir F. Macnaghten, ** Consider- 
ations on Hindoo Law/* p. 168; but it is incontestable that in 
that case the disposition depended wholly on the testamentary 
power. The authority to adopt was only subsidiary to the 
disposition of the property. The Will of Lackinarain Tagore is 
set forth in full in No. 5, p. 9, of the Appendix to Sir F. Mac- 
naghten*s work. It is termed a Will ; it appoints an executor; 
it disposes of the whole estate ; gives various legacies ; gives the 
residue to the child of which his youngest wife was pregnant, 
whether a son or a daughter, in which latter case it would 
obviously break the legal order of succession ; and directs that 
at that child’s death the adoption of a son shall take place. 
We have already said that we express no opinion as to the 
power of Gour Kishore to have made the disposition now 
insisted on by the appellant by devise of his estates, but we 
find no such devise in the instrument which he has excuted. 

An additional difficulty in holding the estate of the widow 
of Bhowanee Kishore to be devested may, perhaps, be found 
in the doctrine of Hindu law, that the husband and wife are 
one, and that as long as the wife survives, one-half of the 
husband survives ; but it is not necessary to press this 
objection. 

Upon the whole, we must humbly report to Her Majesty our 
opinion on the original appeal that the plaintiff’s suit ought to 
be dismissed ; but, inasmuch as the main expense of it has been 
occasioned by the appellant setting up a state of facts which has 
turned out to be untrue, and disputing the facts alleged by the 
respondents, which have been established, we think that no 
costs should be awarded to either party of the suit or of the 
original appeal The cross-appeal is wholly groundless, and we 
must advise that it be dismissed with costs. 

The several Orders and Decrees complained of, so far as 
they are inconsistent with the above recommendations, must 
be reversed. 

Kotb ^The validity of the adoption of Ram Kishore was again discussed and 
finally negatxved in FadTmhnman v. Couri of Wards (I. L. R., 8 OaIc„ 302) 
when the estate was, after the death of Bhoobun Moyee and Chundrabullee, 
olaimedbythe great-grandson of Chundrabullee’s grand-father whose claim, 
how^vet, failed 1:^ reason of the existence of a nearer heir to Bhowanee Kishore 
in the person of Coadopted son of Ohundrabullee’s father. All the important 




i '' i!-. ^ 






iiTklMJ 




HINDU LAW. 


oases on the main point decided in the principal case will be found referred to 
and discussed in the recent ease of Manikyamala v. Nandahnrmr (1906) [I. L. 
K., 33 Calc , 1306] 


Bhoobun Moyee 
Debia 


It should be home in mind, however, as has recently been held by the Kamkishore Acharj 
Judicial Committee of the Privy Council in a ease from the Madras Presidency, Chowdhury. 
that, where the husband had expressed a general intention to be represented 
by a son, the authority to adopt given to her is not exhausted by the first 
adoption, {Suryanarayan v. Vtnhataramana L R , 33, I. A , 145.) 
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KATAMA NATCHIAR 

RAJA OF SHIVAGUNGA. 

(Reported, 9 Moo. I. A,, 54S ; s, c. 9 W, R., P. 0.^ 31.) 

The following judgment was delivered by the Right Hon. 
THE Lord Justice Turner. 

The subject of this appeal, and of the long litigation which 
has preceded it, is the Zemindary of Shivagunga, in the Dis- 
trict of Madura and Presidency of Madras. 

This Zemindary is said to have been created in the year 
1730, by the then Nabob of the Carnatic, in favour of one Shasa- 
varna, on the extinction of whose lineal decendants in 1801, it 
was treated as an escheat by the East India Company, which 
had then become possessed of the sovereign rights of the Nabob 
of the Carnatic, and was granted by the Madras Government 
to a person whom we shall distinguish by one of his many 
names, as Gowery Vallabha Taver. He had an elder brother 
named Oya Taver, who pre-deceased him, dying in 1815. The 
Zemindar himself died on the 19th of July, 1829. 

He had had seven wives, of whom three only survived him. 
Of the deceased wives, the first had a daughter (since dead), 
who left a son named Vadooga Taver; the second had a daughter 
named Bootaka Natchiar; the third had two daughters, Kota 
Natchiar, and Katama Natchiar, the present appellant ; and 
the fourth was childless. The three surviving widows were 
Anga Mootoo Natchiar, Purvata Natchiar, and Mootoo Verey 
Natchiar. Of these Purvata Natchiar was enceinte at the 
time of her husband’s death, and afterwards gave birth to a 
daughter, named Sowmia Natchiar. The two others were 
childless. 

Oya Taver, the brother, left three sons, of whom the eldest 
was named Mootoo Vadooga. 

The Zemindary is admitted to be in the nature of a Prin- 
cipality — ^impartible, and capable of enjoyment by only one 
mcmbet of the family at a time. But whatever suggestions of 
a ouc^om of descent may heretofore have been made 
of such in the proceedings), the rule of 
admitted to be that of the general 
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Hindu law prevalent in that part of India, with such qualifica- 2863. 

tions only as flow from the impartible character of the subject. Katama NatcMar 

Hence if the Zeminrlar, at the time of his death, and his of Shivaguwga. 
nephews were members of an undivided Hindu family, and the 
Zeminclary though impartible, was part of the common family 
property, one of the nephews was entitled to succeed to it on the 
death of Iiis uncle. If, on the other hand, the Zemindar^ at the 
time of his death, was separate in estate from his brother's 
family, the Zemindary ought to have passed to one of his 
widows, and failing his widows to a daughter, or descendant of 
a daughter, preferably to nephews ; following the course of 
succession which the law prescribes for separate estate. These 
propositions are incontestable , but Gowery Vallabha Taver's 
widows and daughters have advanced a third, which is one of 
the principal matters in question in this appeal. It is that, 
even if the late Zemindar continue 1 to be generally undivided 
in estate with his brother's family, this Zemindary was his 
self-aoquire 1 anl separate propeifcy, and as such was descendible, 
like separate estate, to his widows and daughters and their 
issue preferably to his nephews, though the latter, as co- 
parceners, would be entitled to his share in the undivided 
property. Upen this view of the law the question whether 
the family were undivided or divided becomes immaterial. The 
material question of fact would be whether the Zemindary 
was to be treated as self-acquired separate property, or as part 
of the common family stock. 

Whichever may have been the proper rule of succession, it 
is cerijain that, if not on the death of Gowery Vallabha Taver, 
at least on the failure of his male issue, being demonstrated 
by the birth of his posthumous daughter, his nephew, Moottoo 
Vadooga, obtained possession of the Zemindary. He seems to 
have set up an instrument which in the proceedings is called a 
Will On the appellant's side this is treated as a forgery. The 
respondent, denying the forgery, does not now treat the docu- 
ment as a testamentary disposition, or as material to his title ; 
and it may, therefore, be dismised from consideration, Moottoo 
Vadooga obtained possession with the concurrence of various 
membem of the family, and of Government and its officers. 

' He afterwards obtained from the then three surviving widows 
4 
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1^* the Razinmiah, or agreement. He continued in possession 

Katama Natcliiar without litigation, if not without dispute, until his death, 
Raja of Sliivagunga. which took place on the 21st of July, 1831 ; and was then 
succeeded by his eldest son, Bodha Gooroo Swamy Taver, 

Soon after this event began the litigation concerning this 
property, which has now continued upwards of thirty years. 
Its history may be conveniently divided into three periods ; 
the first beginning with the institution of suit, No 4 of 1832, 
and ending with the Order of the Queen in Council in 1844 ; 
the second beginning from the date of that Order, and ending 
with the death of the widow, Anga Mootoo Natchair, on the 
23rd of June, 1850; and the thiid being that which covers the 
proceedings which have been had since Anga Mootoo Natchiar 
died. 


The suit, No. 4 of 1832, was brought by Velli Natchair 
the daughter of Gowery Vallabha Taver, by his first wife, on 
behalf of her infant son, Mootoo Vadooga. It claimed the 
Zemindar y for the infant by virtue of an Arze said to have 
been sent by the Collector to Gowery Vallabha Taver in 
1822, according to which the succession would be to the son of 
a daughter in preference to his widows, and d fortiori in 
preference to his brother’s descendants. The defence to this 
suit insisted that the Zemindary had been granted to Gowery 
Vallabha Taver solely in consequence of his relationship to 
the former Zemindars, and was, therefore, to be treated as part 
of the undivided family estate, and, as such, descendible to the 
eldest of the male co-parceners in preference to any descendant 
in the female line from Gowery Vallabha Taver. The reply 
did not raise any distinct issue as to the character of the 
family, whether divided or undivided, but insisted that the 
Zemindary was to be regarded as the self-acquired and 
separate property of Gowery Vallabha Taver, and ought to 
pass by virtue of the Arze to the Plaintiff. 

In 1833, two other suits were instituted against the 
Zemindar in possession. Of these, that distinguished as No, 
4 be left out of consideration, inasmuch as the Plaintiff 
ill it nested his title on an alleged adoption by Gowery 
ValUbim Tater, of which he failed to give satisfactory proof. 
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Such a title, if established, would of course have been para- 
mount to the claims of either the nephews or the widows. 

The suit, No. 3 of 1833, is, however, the most important, 
with reference to this appeal, of the three suits now under 
consideration. It was brought by Anga Mootoo Natchiar. the 
fifth wife, and the elder of the three widows of Gowery 
Vallabha Taver. She set up an adoption, or quasi adoption 
of Gowery Vallabha Taver, by the widow of the last 
Zemindar of the elder line, and treated this as the consider- 
ation, or a principal consideration for the grant of the Zemin- 
dary made to him by the East India Company, and she 
insisted that Mootoo Vadooga Taver, on her husband's death, 
got possession of the Zemindary, of which she was the legal 
heiress, by means of the forged Will. The defence to this suit, 
so far as it related to the title of the Zemindar in possession, 
was substantially the same as that made to the suit, No. 4 
of 1832; but it also denied the alleged forgery of the will, 
and insisted on the Razinamali executed by Anga Mootoo 
Natchiar and the other widows to Mootoo Vadooga Taver. 
In her reply, Anga Mootoo Natchiar did not raise any distinct 
issue as to the division or non-division of the family. She 
submitted, as an issue of fact, that the Zemindary had been 
acquired by the sole exertions and merits of her husband ; and 
as an issue of law, that what is acquired by a man, without 
employment of his patrimony, shall not be inherited by his 
brothers and co-heirs, but if he dies without male issue shall 
descend to his widows, his daughters and parents, before going 
to his brothers or remoter collaterals. 

These three suits were all dismissed by the Provincial Court. 
We have not the decree or decrees of dismissal, but it seems 
probable that they were heard and disposed of together. It also 
appears that, although there was not in any of them a distinct 
issue, whether Gowery Vallabha Taver and his nephews were or 
were not an undivided Hindu family, some evidence was given 
in the suit, No. 4 of 1832, to show that he and his brother were 
separate in estate. There was an appeal in each of the three 
suits, and these were heard together, and disposed of by the 
decree of the Budder Court, That decree dismissed No. 4 of 
1833, on the ground that the plaintiff had failed to prove his 
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alleged adoption by Gowery Yallabha Taver, and it dismissed 
Katama NatcMar the suit No. of 1832 on the ground that the succession to the 
Raja of Sliivagunga Zemindary was governed by the general Hindu law, and not 
by any particular or customary canon of descent ; so that, if 
descendible as separate estate, it would go to the widows of 
Ooweiy Vallabha Taver in preference of a grandson by a 
daughter. In the suit, No. 3 of 1832, it was decided, 
that as a matter of fact the Zemindary was the self-acquired 
and separate propeity of Gowery Vallabha Taver; secondly, 
that according to the opinion of the Pundits whom it had 
consulted, the rule of succession to the Zemindary, though 
self-acquiied, would depend on the fact whether the brothers 
had or had not divided their ancestral estate ; that in the 
former ease it ’would belong to the widow, and in the latter to 
the nephew ; thirdly, that upon the whole evidence the brothers 
must be taken to have divided their ancestral pi operty; and 
lastly, that the plaintiff, Anga Mootoo Natchiar, ivas entitled 
to recover the Zemindary, not having forfeited her rights by 
the execution of the Raomamah, 


Against this decree the Zemindar then in possession 
appealed to Her Majesty in Council. The Older made on that 
appeal on the 19th of June, 18415, was that the deciee of the 
Com t should be reversed, with liberty to the lespon- 
dent, Anga Mootoo Taver, to biing a fresh suit, notwith- 
standing the decree of the Provincial Court, at any time 
within three years fiom the filing of that Older in the Sudder 
Dewanny Adawlut The grounds on which their Lordships 
who recommended this Order proceeded were, as appears from 
the judgment delivered by Dr. Lushington, that the Sudder 
Court had miscarried in deciding the question of division, which 
was not one of the points reserved in the cause, nor was expressly 
raised upon the pleadings, but that the respondent ought to 
be allowed to remedy the omission in a new suit. And their 
Lordships added, that though they could make no Order on 
the subject, it would be exceedingly desirable that it should 
bp known to all those who were interested in the property 
question of ditipion or non-division appeared to be 
which the main question of title to the 
depend. 
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On the 20th of Agiigt^ 1845, Anga Mootoo Natchair com- 18G^. 

menced her second suit in forma pauperis. In the interim K,atama NatcMar 
Bodha Swamy Taver had died, and the Zemindary had passed Raja of SMvagmga. 
to his brother, Gowery Vallabha Taver, the father of the res- 
pondent, and he with a younger brother were the defendants 
to the new suit. In her plaint the widow after stating the 
pedigree of the family, some of the former proceedings, and the 
desire of Velu Natch air, the widow of the last Zemindar of the 
elder line, to make Gowery Vallabha Taver, the first of that 
name whom we have mentioned, her successor, proceeds to 
allege, that with that object she had caused him and his elder 
brother, Oya Taver, to make a partition of their ancestral pro- 
perty as early as the year 1792. The plaintiff then excuses her 
omission to plead this fact in the previous suit by saying that she 
had been advised it was only nece^ary for her to show that her 
husband had been adopted by Vein Natchair, and that the 
Zemindary was his self-acquisition. She then proceeds to 
allege, that on the death of Velu Natchan,he actually became 
Zemindar until he was dispossessed by the usurpers , on whose 
defeat and destruction by the East India Company, he was 
again put into possession under their grant. She also in this 
suit makes the alternative case, that even if no partition of 
their ancestral property took place between Gowery Vallabha 
Taver and his brother, Oya Taver, she, as the eldest widow, was 
entitled to the Zemindary ^ as a separate acquisition, in pre- 
ference to that brother’s descendants, and pleads the decision, 
in what is called the Sandayar case, to prove that such is the 
Hindu law, and that the opinion given in the former case by 
the Pandits to the contrary, was erroneous. 

In his answer, the first and principal defendant recapitulated 
the several facts relied upon by Bodha Gooroo in the former suit 
as constituting his title. He insisted that by the decision of 
the Judicial Committee of the Privy Council the contest was 
narrowed to the issue whether the brothers were undivided in 
estate or not, and that the plaintiff should have rested her 
claim on that issue. He contended that there had been no 
partition. The points recorded in the Suit are thus somewhat 
vaguely stated : — '' The plaintiff to prove, by means of docu- 
ments and witnesses, that division took place in 1792. As the 
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1^- defence is but a denial of this circumstance, the defendant can 

Katama Natehiar not be called upon to establish the negative side by direct proof. 
Raja of Shivagunga. But the defendant will have to prove the points mentioned in 
paragraphs 2 to 5 of the answer ; and he is required to use, if 
possible, strong arguments against the points particularly 
spoken of by the plaintiff.” 

A large body of evidence is, in fact, given by each side on 
the question of division or non-division. The case was heard 
by the Civil Judge, Mr. Baynes, whose decree is dated the 27th 
of December, 1847. The effect of it was, that the only ques- 
tion really open between the parties was that of division or non- 
division ; that the plaintiff had failed to prove the partition 
between Gowery Vallabha Taver and his brother, Oya Taver ; 
and that her suit must be dismissed with costs. 

Against this decree, on the 6th of April, 1848, Anga Mootoo 
Natchiar appealed to the Sudder Court. The defendant, Gowery 
Vallabha, then died, and his infant son, the present respondent, 
came in, and on the 5th of November, 1849, filed an answer to 
the appeal. Before the appeal was heard and on the 24th oi 
June, 1850, Anga Mootoo Natchiar also died, and with her 
death ended the second stage of this long litigation. 

On the death of Anga Mootoo Natchiar the Court seems to 
have issued a notice in the form ordinarily used on the abate- 
ment of an appeal by the death of an appellant, calling upon 
the heirs of the deceased to come forward and prosecute the 
suit. This form of notice, it is obvious, was not strictly appli- 
cable to a case like the present, where, upon the death of a 
Hindu widow, the right of action formerly vested in her de- 
volves not upon her heirs, but upon the next heirs of her 
husband ; and to this circumstance may be traced some of the 
confusion which is observable in the subsequent proceedings. 

I Such as it was, however, the notice brought into the field three 

I sets of claimants. The first consisted of Bootaka Natchiar, 

the daughter of Gowery Vallabha Taver by his second wife, and 
Kota Natchiar and the present appellant, his daughters, by his 
third wife. They claimed as the rightful heirs of the Z& 7 T(yi‘YL~ 
if it passed as separate property, next in succession to 
tbs Vicbw, Anga Mootoo Natchiar; but considering its impar- 
tibfe aatillH depressed their willingness that it should be 
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enjoyed first by Bootaka Natchiar for her life, next by Kota 
Natchiar for her life, and lastly by the appellant. They treated 


1863. 


j, . ^ Katama Natchiar 

Sowmia Natchiar, the daughter by the sixth wife, as excluded Raja of SUvagvmga. 
from the succession by reason of her marriage with Bodha 
Gooroo, and of her being then a childless widow. 



Sowmia Natchiar, however, came forward by a separate peti- 
tion, claiming to be heiress both to Anga Mootoo Natchiar and 
the Zemindary, by virtue of an instrument alleged to have 
been executed by Anga Mootoo Natchiar in her life time. 

A third claimant was Moottoo Vadooga, the plaintiff in the 
dismissed suit of 1832. His contention was, that though the 
decree in that suit may have been right in preferring to his 
claim that of Anga Mootoo Natchiar, his title as grandson was 
nevertheless preferable to that of daughters, and that on the 
death of the widow he became entitled to the Zeminddry. 

Counter-petitions were filed on behalf of the respondent, 
objecting to the revival of the appeal by any of these claimants ; 
and it is observable that he then insisted that they ought to be 
compelled to bring fresh suits for the trial of their alleged rights, 
in order to give him the means of alleging and proving certain 
special matters of defence against them, of which he would not 
have the benefit in the suit of Anga Mootoo Natchiar. 

The Sudder Court, in dealing with these claims to prosecute 
the appeal, has made three different and inconsistent orders. 

By the first, dated 21st of October, 1850, ^it held that none 
of the claimants could prosecute the appeal, which it directed to 
be removed from the file, but left any of them at liberty to 
bring a new action to enforce their respective claims, provided 
it was commenced before the 30th of April, 1851. 

They all petitioned for a review of this Order ; counter- 
petitions were filed on behalf of the respondent ; and the Court, 
by its Order of the 1st of May 1851, notwithstanding an 
adverse opinion given by its Pandits on the 7th of March 
preceding, reversed its former Order, and directed the appeal 
to be replaced on the file, and the several claimants to be made 
supplemental appellants ; resolving to hear the appeal, and, if 
it should be sustained, to determine the mode in which their 
rights as against each other and the defendant should be tried. 
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Oq the 19th of April 1852, the Court, apparently of its own 
ineie motion on taking up the record of the appeal, reversed 
this Order of the 1 st of May, 1851, and ruled that the several 
claimants could not be heard on the appeal, but might prosecute 
their respective rights in the Court of first instance, which 
Court was to be guided in the admission and hearing of their 
claims by the Kegulations in force, and the appeal was again 
removed from the file. 

Thereupon the respondent shifted his ground, and by a 
petition dated the 30th of June, 1852, objected to the last 
Order and prayed for a review of it. His contention then was, 
that the heirs next in succession to Anga Mootoo Natchiar, 
according to that course of succession, might have been admit- 
ted to carry on the appeal, and that it was a hardship on him to 
have to litigate his title with them in a new suit. The Court, 
however, by its proceeding of the 16th of September, 1852, 
adhered to its Order, giving at the same time a not very 
intelligible explanation of it. 

Of the three daughters of Gowery Vallabha Taver who 
joined in the first of the above-mentioned applications to the 
Sudder Court, the appellant alone brought a fresh suit. The 
plaint was not filed until the 5th of December, 1856, but there 
seem to have been various intermediate proceedings before 
both the Zillah and Sudder Courts. These are referred to in 
the appellant’s petition of appeal, but are nowhere stated in 
detail. Her plaint stated, that her father and his brother, 
Oya Taver, "were divided in estate prior to 1801, and were 
then living separately, that the Zemindary was granted 
exclusively to the former, and was, therefore, his self-acquisition, 
and enjoyed by him in exclusion of his brother. 

The appellant’s title in succession to Anga Mootoo Natchiar 
is thus stated “The Zemmdary, which is the self-acquisition 
of Ihe plaintiff’s father after his division with Oya Taver, 
belongs on the death of his widow, Anga Mootoo Natchiar, to 
his second daughter, the plaintiff, who has male and female 
i^sue ; whilst his first daughter, Bootaka, has no issue, and the 
daughter, Sowmia, is a widow.” In the seventh paragraph 
Il^u4h» If 0 point is not taken so distinctly as in the suit Of 




Anga NaMH^r) she claims the Zemindary m !h4r 
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Other’s self-acquisition, irrespectively of the alleged partition 1863 . 

with his brother, and the question of division, Katama’Natehiar 

The answer took a formal objection to the suit, namely, that Ita]» of Shivagunga. 
it was brought against the guardian of the infant Zemindar, 
and not, as it ought to have been, against the infant jointly 
with his guardian. It also insisted on the Eegnlation of Limi- 
tation and the decree of the 27th of December, 1847, as bars to 
the appellant’s claim. It further impeached her title as the 
heir next in succession to Anga Mootoo Natchiar in that line 
of succession, alleging that there were descendants of Gowery 
Vallabha Taver through his elder \\ idows, and it again pleaded 
many of the facts put in issue in the suit of 1845, as 
constituting the title of the infant Z’mindar. 

The estate being then in the custody of the Couit of Wards, 
the Collector was made a defendant, and put in a similar answer. 

Replies and rejoinders were filed ; but without settling any issues 
or taking any evidence in the cause, the Zilla Judge, Mr. 

Cotton, on the 25th of August, 1859, dismissed the suit, to- 
gether with the suit. No. 4 of 1857, which had been instituted 
by Sowmia Natchiar, but with which we have no concera. His 
reasons for dismissing the appellant’s suit were -.—first, that 
upon the question of division she was concluded by the decree 
of 1847, which he treated as a judgment in rem, made final by 
the removal of the appeal from the file and, semndly, that it 
was clear upon the opinions of the Pandits, that the Zemindari, 
whether self-acquired or not, could not descend to the widow, 
nor, d fortiori, to a daughter, e-xoept in the event of the 
Zemindar having been of a divided family. 

The appellant appealed from this decision to the Sadder 
Court, praying that the suit might be remanded for adjudica- 
tion on the merits. Her appeal was dismissed by a decree, 
dated the 5th of November, 1859. The Sudder Conit seems 
also to have considered that by the dropping of the appeal on 
Anga Mootoo Natchiar’s death the decree of 1847 had become 
final, and, as such, was an effectual bar to the appellant’s claim. 

On the 3rd of March, 1860, the Sudder Court refused to give 
the appellant leave to appeal to Her Majesty in Council ; but 
special leave was aftei'wards given on the recommendation of 
this Committee, 
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186S. The present appeal is against the decree of the Sudder 

KataniaNltcluar Court of the 5th of November, 1859, and its Order of the 
Raja of Hluvagunga, 3rd of March, 1860, and the decree of the 25th of August, 
1869. It is also against the Order of the Swider Court of 
1852, and the decree of the Civil Court of Madura of the 
27th of December, 1847. If, therefore, the latter decree is 
in truth a bar to the appellant’s obtaining effectual relief 
in her original suit, the appeal seeks by reopening that decree 
to remove the bar. 

And here, before going further, their Lordships deem it 
right io remark shortly upon the extraordinary doctrine 
touching this decree which was propounded by the Zilla 
Judge when dismissing the suit of 1856 ; because if unnoticed 
here, as it seems to have been unnoticed by the Sudder 
Court, it may find acceptance with other unprofessional Judges, 
and embairass the course of justice in India. Their Lord- 
ships would otherwise think it unnecessary to observe that 
a judgment IS not a judgment ^n rem, because in a suit by 
A foi the rccoveiy of an estate from B it has determined an 
issue raised concerning the status of a particular person or 
family. It is clear that this particular judgment was nothing 
but a judgment mter partes ; and the only question which 
could properly arise concerning it in the suit of 1856 was to 
what extent, as such, it was binding on the appellant. 

Their Lordships also feel constrained to obseive that the 
various proceedings, which have taken place since Anga Mootoo 
Natchiar’s death, have signally failed to do justice between 
the parties, or to dispose of the matters in dispute between 
them by anything approaching to a regular course of trial 
and adjudication. When Anga Mootoo Natchiar died, the 
decree of 1847 was not a final decree. An appeal was pending 
against it. Either it was binding upon those who in the 
eveii of her title being a good one would succeed to the 
Zerfhindar% or it was not. Those persons were obviously 
not her heirs, but the next heirs of her husband according 
to the canon of Hindu law, which defines the succe^ion to 
separi^te estate. It ought not, their Lordships conceive, to 
h^ve t)^n a diflScult niatter to ascertain the persons answering 
to this deSorij^fcion* If the decree were in its nature binding 








*« 


1 ^^ 



HINDU LAW. 

on them, they, when ascei'tained, ought to have been allowed 
to prosecute the appeal. If the decree were not binding upon 
them, it ought not to have been treated as an obstacle to the 
full trial and adjudication of their rights in an original suit. 
The Sudder Court, however, after making two other and incon- 
sistent Orders, referred the parties to an original suit ; and 
yet a suit of that nature when brought by the appellant has 
been since disposed of against her summarily, and without 
taking evidence, on the ground that the main and essential 
issue in it was concluded by the decree of ] <847. Therefore, 
she has fallen, so to speak, between two stools. She has had 
neither the benefit of the appeal against the decree of 1847, 
nor a fair trial of her right in a new suit. 

It has been ingeniously argued here that for this result 
the appellant is herself solely responsible ; that the suit which 
she ought to have brought, and which the Sudder Court intend- 
ed her to bring, was one in the nature of a Bill of revivor, 
or a Bill of revivor and supplement, limited to the object 
of obtaining from the Zilla Court a declaration that she had 
established her title to stand in the place of Anga Mootoo 
Natchiar, and carry on the former suit. Whether the pro- 
cedure of the Courts of the East IndLi Company admitted 
of such a suit (and no precedent of one has been produced), 
their Lordships are not prepared to say. But they have a 
very strong and clear opinion that such was not the nature 
of the suit which the Sudder Court had in its contemplation 
when it made its Order of 1852. The omission to reserve 
the hearnig of this appeal until the determination of the 
new suit ; its removal from the file, which seems to be tanta- 
mount to its dismissal for want of prosecution, and has been 
so treated in these proceedings ; the contention of the res- 
pondent himself in his counter-petitions filed in opposition 
to the first applications for leave to prosecute the appeal— all 
point to the conclusion that the new and original suit intended 
was one in which the whole title of the claimants should be 
again pleaded and litigated. 

Hie subsequent and obscure Order of the 16th of September, 
1852, is hardly inconsistent with this, though it seem to 
contemplate that the decree of 1847 might prove an effectua 
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bar to the suit which the Court itself had directed. Yet if 
Katama Nateln'ar there was ground for this apprehension, in what a position 
Baja of Shivagimga. had the Bvbdder Court placed the claimants ^ It had denied 
to them the power of prosecuting the appeal ; it had thereby 
made final that which was not in its nature final ; and having 
thus tied their hands, it sent them to w'age a contest in a 
new suit in which, so bound, they could not but fail If, 
therefore, the decree of 1847, when final, was binding on the 
claimants, the Siidder Court ought either to have dealt with 
the appeal on the merits, or it ought to have declared the 
claimants at liberty to bring and prosecute the new suit, 
notwithstanding that decree. 

In either view of the case, therefore, there was a grave 
miscarriage of justice in the earliest Order of the Sudder 
Court which is appealed against, viz.;, that of the 19th of 
April, 1852. 

It seems, however, to be necessary, in order to determine 
the mode in which this appeal ought to be disposed of, to 
consider the question whether the decree of 1847, if it had 
become final in Anga Moo too Natchiar’s lifetime, would have 
bound those claiming the Zemindari in succession to her. 
And their Lordships aie of opinion that, unless it could bo 
shown that there had not been a fair trial of the right in that 
suit — or, in other words, unless that decree could have been 
successfully impeached on some special giwnd, it would have 
been an effectual bar to any new suit in the Zilla Court 
by any person claiming in succession to Anga Mootoo Natehiar. 
For assuming her to be entitled to the Zemindari at all, the 
whole estate would for the time be vested in her. absolutely 
for some purposes, though, in some respects, for a qualified 
interest ; and until her death it could not be ascertained who 
would be entitled to succeed. The same principle which has 
prevailed in the Courts of this country as to tenants in tail 
representing the inheritance, would seem to apply to the case 
of a Hindu widow ; and it is obvious that there would be the 
greatest possible inconvenience in holding that the suceeding 
heirs were not bound by a decree fairly and properly obtained 
against the widow. 




I 


I 

1 

T 


I 








votild be so 



But 



. . r.'..- ■. i-'i 


HINDU LAW. 87 

bound, it was strongly insisted on the part of the respondent 
that this Committee can do no more than remit the cause Katama NatcMar 
with directions to the Sudder Court to hear and determine Baja of Slnvagimga. 
the appeal against the decree of 1847 ; that it cannot itself 
deal with the merits of a decree of the Civil Court, until they 
have been deteriiiined by the appellate Court. Their Lord- 
ships, however, are not of that opinion. The appeal was ripe for 
hearing by the Sudder Court. Their Lordships have before 
them all the materials for a decision upon the merits, which 
have been fully argued before them. They conceive, therefore, 
that they are not bound to yield to this technical objection. 

On the contrary, they think that it is competent to them to 
advise Her Majesty to make the Order which the Sudder 
Court ought to have made in 1852, and that it is their duty 
to do so. 

The substantial contest between the appellant and the 
respondent is, as it was between Anga Mootoo Natchiar and 
the respondent's predecessors, whether the Zeminduri ought 
to have descended in the male and collateral line ; and the 
determination of this issue depends on the answers to be given 
to one or more of the following questions : — 

First. Were Gowery Vallabha Taver and his brother 
Oya Taver, undivided in estate, or had a partition taken place 
between them. 

Second. If they were undivided, was the Zemindari the 
self-acquired and separate property of Gowery Vallabha 
Taver ? And if so — 

Third. What is the course of succession according to the 
Hindu law of the south of India of such an acquisition, whem 
the family is in other respects an undivided family ? 

Upon the first question their Lordships are not prepared 
to disturb the finding of Mr. Baynes in the decree of 1847. 

There are undoubtedly strong reasons for concluding that 
Gowery Vallabha Taver and his brother, after the acquisition 
by the former of the Zemindari, lived very much as if they 
were separate. But this circumstance is not necessarily incon- 
sistent with the theory of non-division, if, as was likely, the 
family and undivided property was very inconsiderable in 
comparison of the separately emjoyed Zemindkiri* And Anga 



Mootoo Natchiar, having admitted that the brothers had been 
Katama^Natohiar joint in estate, and alleged a partition at a particular place and 
JBaja of Sbivagunga. time, took upon herself the burden of proving that partition ; 

a burden from which it must be admitted she has not satis- 
factorily relieved herself. Nor can their Lordships in consi- 
dering this question be unmindful of the presumption which 
arises from the lateness of the period at which the allegation 
of division was first made ; and from the silence of the parties 
in the suits of 1832 and 1833, as well as in the suit of 1823, 
which is mentioned in these proceedings, upon the subject 
of a partition which, if it had ever taken place, must have been 
in the knowledge of all the members of the family. 

The second question their Lordships have no hesitation 
in answering in the affirmative. Every Court that has dealt 
with the question has treated the Zemiiidari as the selt- 
acquired property of Gowory Vallabha Taver. Their Lord- 
ships conceive that this is the necessary conclusion from the 
terms of the grant, and the circumstances in which it was 
made. The mere fact that the grantee selected by Government 
was a remote kinsman of the ZenhindctTn of the former line 
does not, their Lordships apprehend, bring this case within 
the rule cited from Strange’s “Hindu Law” by Sir Hugh 
Cairns. 

The third question is one of nicety and of some difficulty. 
The conclusion which the Courts in India have arrived at 
upon it, is founded upon the opinion of the Pandits, and upon 
authorities referred to by them. We shall presently examine 
those Opinions and authorities ; but before doing so, it will 
be well to consider more fully the law of inheritance as it 
prevails at Madras and throughout the southern parts of 
India, and the principles on which it rests and by which it 
is governed. The law which governs questions of inheritance 
in these parts of India is to be found in the Mitakshara, 
and in Ch. II., Sec. 1, of that work the right of widows to 
iiffierit in default of male issue is fully considered and 
dispussed. 

i 1 1^1© Mitakshara purports to be a commentary upon the 
\ ^ mtlier ii^tufe^ of Yajnawalkya; and the section in ques- 

Mj( ,* **Wbe#astfi4^i»gatotfrom that work, which affirms in 
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general terms the right of the widow to inherit on the failure 
of male issue. But then the author of the Mitakshara refers 
to various authorities which are apparently in conflict with 
the doctrines of Yajnawalkya, and, after reviewing those 
authorities, seeks to reconcile them by coming to the conclu- 
sion “that a wedded wife, being chaste, takes the whole estate 
of a man, who, being separated from his co-heirs, and not 
subsequently re-united with them, dies leaving no male issue.'' 
This text, it is true, taken by itself, does not carry the rights 
of widows to inherit beyond the cases in which their husbands 
have died in a state of separation from their co-heirs, and 
leaving no male issue ; but it is to be observed that the text 
is propounded as a qualification of the larger and more general 
proposition in favour of widows ; and, consequently, that in 
construing it, we have to consider what are the limits of the 
qualification, rather than what ai’e the limits of the right. 
Now, the very terms of the text refer to cases in which the 
whole estate of the deceased has been his separate property, 
and, indeed, the whole chapter in which the text is contained, 
seems to deal only with cases in which the property in ques- 
tion has been either wholly the common property of a united 
family, or wholly the separate property of the deceased hus- 
band. We find no trace in it of a case like that before us, 
in which the property in question may have been in part the 
common property of a united family, and in part the separate 
acquisition of the deceased ; and it cannot, we think, be 
assumed that because widows take the whole estates of their 
husbands when they have been separated fiom, and not subse- 
quently re-united with, their co-heirs, and have died leaving 
no male issue, they cannot, when their husbands have not 
been so separated, take any part of their estates, although 
it may have been their husband’s separate acquisition. The 
text, therefore, does not seem to us to govern this case. 

There being then no positive text governing the case before 
us, we must look to the principles of the law to guide us in 
determining it. It is to be observed, in the first place, that 
the general course of descent of separate property according 
to the Hindu law is not disputed, It is admitted that, accor- 
ding to that law, such property descends to widows in default 
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ism. of male issue. It is upon the respondent^ therefore, to make 

Katama KateMar out that the property here in question, which was separately 
Eaja of Shivagunga. acquired, does not descend according to the general course of 
the law. The way in which this is attempted to be done, 
is by showing a general state of coparcenaryship as to the 
family property ; but assuming this to have been proved, or 
to be presumable from there being no disproof of the normal 
state of coparcenaryship, this proofj or absence of proof, can- 
not alter the case, unless it be also the law that there cannot 
be property belonging to a member of a united Hindu family, 
which descends in a course different from that of the descent 
of a shai^ of the property held in union ; but such a proposi- 
tion is new, unsupported by authority, and at variance with 
principle. That two courses of descent may obtain on a part 
division of joint property, is appaient from a passage in W. H. 
Macnaghten’s "'Hindu Law,’* title "Partition/’ VoL I, p. 53, 
where it is said as follows : "According to the more correct 
opinion, where there is an undivided residue, it is not subject 
tAi the ordinary rules of partition of joint property ; in other 
words, if at a general partition any part of the property was 
left joint, the widow of a deceased brother will not participate, 
notwithstanding the separation, but such undivided residue 
wdll go exclusively to the brother.” 


Again, it is not pretended that on the death of the acquirer 
of separate property, the separately acquired property falls 
into the common stock, and passes like ancestral property. 
On the contrary, it is admitted that if the acquirer leaves male 
issue, it will descend as separate property to that issue down 
to the third generation. Although, therefore, where there is 
male issue the family property and the separate property 
would not descend to different persons, they would descend 
in a different way, and with different consequences ; the sons 
taking their father’s share in the ancestral property subject 
to all the rights of the co]>arceners in that property, and his 
self-acquired property free from those rights. The course of 
succession would not he the same for the family and the 
separate estate ; and it is clear, therefore, that, acc(.rding to 
the Hindu law, there need not be unity of heirship. 

But to look more closely into the Hindu law. When 






my^DV L\w. 

property belonging in conirnon to a united Hindu family has 
been divided, the divided shares go in the gemuMl course of 
descent of separate property. Why, it nia}^ well be asked, 
should not the same rule apply to property which from its 
first acquisition has always been sej>arate ? We have seen 
from the passage already quoted from Macnaghtens ^‘Hindu 
Law/’ that wheie a lesidue is left undivided upon partition, 
what is divided goes as separate property ; what is undivided 
follows the family property ; that which remains as it w^as, 
devolves in the old line ; that which is changed and becomes 
separate, devolves in the new line. In other words, the law 
of succession follo\vs the nature of the property and of the 
inteiest in it. 

Again, there are two principles on \vhich the rule of 
succession according to the Hindu law appears to depend : 
the first is that which determines the right to offer the funeral 
oblation, and the degree in which the person making the 
offering is supposed to minister to the spiiitual benefit of the 
deceased ; the other is an assumed right of suivivorship. 
Most of the authorities rest the uncontested right of -widows 
to inherit the estates of their husbands, dying separated from 
their kindred, on the first of these principles (1 Strange’s 
''Hindu Law,” p. 135). But some ancient authorities also 
invoke the other principle. Vrihaspati (3 Coleb. Dig. 458, tit. 
cccxcix ; see also Sir William Jone’s paper cited in 2 Strange’s 
"Hindu Law,” p. 260) says : "Of him whose wife is not deceas- 
ed half the body survives ; how should another take the 
property while half the body of the owner lives Now, if 
the first of these principles were the only one involved, it 
would not be easy to see why the widow’s right of inheritance 
should not extend to her husband’s share in an undivided 
estate. For it is upon this principle that she is preferred to 
his divided brothers in the succession to a separate estate. 
But it is prefeeily intelligible that, upon the principle of 
survivorship, the right of the coparceners in an undivided 
estate, should over-ride the widow’s right of succession, whether 
based upon the spiritual doctrine or upon the doctrine of 
survivorship. It is, therefore, on the principle of survivorship 
that the qualification of the widow’s right established by the 
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Mitakshara, whatever be its extent, must be taken to depend. 
If this be so, we can hardly, in a doubtful ease, and in the 
absence of positive authority, extend the rule beyond the 
reasons for it. According to the principles of Hindu law, 
there is coparcenaryship between the different members of a 
united family, and survivorship following upon it. There 
is community of interest and unity of possession between all 
the members of the family, and upon the death of any one of 
them the others may well take by survivorship that in which 
they had during the deceased’s life-time a common interest 
and a common possession. But the law of partition shows 
that as to the separately acquit ed property of one member of 
a united family, the other members of that family have neither 
community of interest nor unity of possession. The foundation, 
therefore, of a right to take such property by survivorship 
fails ; and there aie no giounds for postponing the widow's 
right to any superior right of the coparceners in the undivi- 
ded propel ty. 

Again, the theory which would, restrict the preference ef 
the coparceneis over the widows to partible property is not 
only, as is shown above, founded upon an intelligible principle, 
bub reconciles the law of inheritance with the law of partition. 
These laws, as is obseived by Sir Thomas Strange, are so 
intimately connected that they may almost be said to be 
blended together ; and it is surely not consistent with this 
position that coparceners should take separate property by 
descent, when they take no interest in it upon partition. We 
may further observe, that the view which we have thus indi- 
cated of the Hindu law is not only, as we have shown, most 
consistent with its principles, but is also most consistent with 
convenience, 

A case may be put of a Hindu being a member of a united 
family having common property, and being himself possessed 
also of separate property. He may be desirous to provide for 
his widow and daughters by means of the separate property, 
and yet wish to keep the family estate undivided. But if the 
rule intended for were to prevail, he could not effect his first 
ohgaet wi-thout insisting on ^the partition, which, ex hypothm% 
he is anxiotis to avoid. 
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The case standing thus upon piiuciple, we pioceed to, 
consider the opinions of the Pandits and the an thoiities lefeiied 
to by them. ; 

The case appears to have been referred to the Pandits on 
several occasions. The first of these references was made by the 
Zilla Court in 1833, in the suit No. 4 of 1832. The answer of 
the Pandits bears date the 28th of October in that year. It is 
unnecessary, however, to examine this particulaily, since what- 
ever is there laid down is included in the fuller statements 
which will bo next considered. 

These fuller statements were made by the same Pandits in 
answer to references directed by the Siiilder Court before 
making the decree of the I7th of April, 1837 {a\ The 
answers are dated the 28th of December, 183G, and the 161 h of 
January, 1837. 

On examining the reasons on which the Pandits rest their 
opinions, it is to be observed that they proceed upon the 
assumption that the texts cited by them apply to the case 
which they were called upon to consider. They seem to have 
done so, both as to tlie passages cited from Vrihaspati and as 
to the text in the Mitakshara to which they refer ; but they 
leave untouched the question which they ought to have con- 
sidered, whether these authorities do or do not affect this 
particular case. What we have already said as to the text 
from the Mitakshara, and what we shall presently say as to the 
passrges from Vrihiipati is, we think, a sufficient answer to 
this part of the reasons on which the Pandits found their 
opinion. Then, again, they point to the distinction between 
obstructed and non-obstructed heritage ; and because the 
widow's right is not mentioned as obstructing the heritage, 
they infer that she cannot be entitled. 

But the whole of this last argument seems to be founded on 
the passages in the Mitakshara contained in clauses 2 and 3 of 
section I, chapter I ; and these passages, when examined, 
clearly appear to be meie definitions of ''obstructed” and "non- 
obstructed heritage,” and to have no bearing upon the relative 
rights of those who take in default of male issue. If, indeed, 

(») See md answers, S Moo, I. App Cas. 2b2. 
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the argument which the Pandits have raised upon these 
passages be well founded, it would, as it seems, prevent the 
widow from taking in any case. 

It remains, then, to consider the authorities on which the 
Pundits rely in support of their opinions. They consist of the 
text from the Mitakshara, to which we have already so fre- 
quently referred, and of passages from Vrihaspati and several 
other commentators on the Hindu law. We have already 
intimated our opinion that the text from the Mitakshara does 
not apply to this case, and as to the passages from the 
commentators they are all of equivocal import. They may, or 
may not, have been intended to apply to a case like the present, 
and if there was nothing more to be found upon the subjc^ct 
they might or might not be thought sufficient to warrant the 
opinion which the Pandits have founded upon them ; but 
these passages seem to be the same passages, or passages 
similar to those, which were brought forwaid before the time 
of the Mitakshara, to show that widows were not entitled even 
where the property was wholly separate. We may instance 
the passage from Narada. These authorities failed when 
contrasted with conflicting passages in the works of other 
commentators, of which the Pandits in this case have taken 
no notice, to negative the light of the widow where the 
property was wholly separate ; and as they have failed to this 
extent, we cannot but think that the Pandits in this case have 
gone much too far in bringing them forward as un contradicted 
authorities in favour of the opinion which they have formed 
that the widows are not, in this case, entitled to the separately 
acquired property. It seems to us, too, that the decision in 
the Banda yav case — a decision also founded on the opinion of 
the Pundits of the Sadder Court — is wholly at variance with 
the opinion of the Pandits in the present case. Whether the 
Pandits in that case were or were not right in the opinion, that 
the Ze ruindary became the separate property of the uncle by 
the transaction between him and his nephew, it is quite un- 
necessary to consider. All that is important to be considered 
is, that holding the Zemindary to have become the separate 
property of the uncle, they held that the widows of the uncle’s 
son became entitled to it, and that the Court followed that 
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I opinion. The Pcxndits, in the present case, attempt to reconcile 1863. 

the conclusions at which they have arrived with the opinion Katim^atcMar 
given by the Pandits in the Sandayar case, by assuming that Raja of Shivagunga 
the Pandits in that case proceeded upon an idea that the des- 
cendants of the common ancestor had been separated, but we 
see no foundation whatever for that assumption. On the contrary 
the facts of the case seem to us to negative it. If, indeed, there 
had been any such separation, we do not see how there could 
have been any question as to the rights of the widows. 

The case, therefore, stands thus upon the authorities. On the 
one hand, we have the opinions of the Pandits in this case, 
which seem never to have been acted upon by any final decree. 

On the other hand we have tlio decision in the Sandayar case^ 
and the other authorities cited for the appellant at the Bar, 
particularly the passage from Menu, in Sir William Jones's, 
paper, given at Strange’s Hindu Law”Vol. II, p. 250 [2nd 
Edit.], and the opinion of the Pandit, Kristnamachary, 

(2 Strange’s Hindu Law,” p 231), the latter and material 
portion of which is not open to the objection taken to the 
passage which precedes it by Messrs. Colebrooke and Dorin. 

In this state of things their Lordships cannot but come to 
the conclusion that the balance of authority, as well as the 
weight of principle, is in favour of the appellant’s contention. 

We proceed, then, to consider how the Sadder Court ought 
to have dealt with this case after AngaMootoo Natchiar’s death, 
and we are of opinion that that Court ought upon the applica- 
tions made by the different parties claiming to prosecute the 
appeal, to have determined which of the parties was so entitled. 

We are of opinion, that Sowmia Natchiar and the grandson were 
not so entitled, and that their claims, therefore, ought at once 
to have been dismised. The claims of the appellant and her 
two sisters were founded on a right common to them as against 
the Eespondent ; and we think that the Court ought to have 
held them entitled to prosecute the appeal without prejudice to 
their rights inter se, founded upon the agreement which appears 
to have been entered into between them. It would then have 
been open to the Court to decide the case upon the merits ; and 
upon the merits we are of opinion, for the reasons above given 
that the appellant and her sisters were well entitled to the 
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Zemindary, as against the respondent. We have, of course, 
not failed to consider the judgment of this Committee in 1844. 
Nor have we failed to observe that, in a recent edition of his 
Treatise on the Hindu Law of Inheritance, Mr. Strange, one of 
the Judges of the Sudder Court of Madras has expressed an 
opinion adverse to the conclusion at which we have anived. 
But we think it probable that the case was not so fully discussed 
and examined in 1844, as it has been on the present hearing; 
and, at all events, we do not feel ourselves justified in holding 
the appellant bound by the opinion which was then expressed ; 
which, though of course entitled to the greatest possible respect, 
was not necessary to the decision then arrived at. And, as to 
the opinion expressed by Mr. Strange, it seems to rest upon the 
opinions of the Pandits, and the proceedings of the Courts which 
we have now been called upon to review. If that opinion had 
been supported by a uniform course of decisions, we should 
perhaps have felt some difficulty in contravening it ; but as the 
case stands upon the authorities, we feel bound to give effect 
to the conclusion at which we have arrived. 

We shall, therefore, humbly recommend Her Majesty to 
reverse the decrees and orders complained of by this appeal ; 
to declare that the suit of 1856, which appears to us to have 
resulted from erroneous directions given by the Sudder Court, 
ought to have been, and ought to be, dismissed ; and in the suit 
of 1846 to declare that Sowniia Natchiar and Mootoo Vadooga 
were not, nor was either of them, but that the apjiellant and 
her sisters were, as against the respondent, entitled to prosecute 
the appeal, to recover the Zemindary — this declaration to be 
without prejudice to the rights of the appellant and her sisters 
inter se ; and, further, to declare that an account ought to have 
been and ought to be directed of the rents and profits of the 
Zemindary received by the respondent, or by his order, or for 
his use, since the death of Anga Mootoo TSTatchiar, with direc- 
tions for payment to the parties entitled of what should be found 
due upon the account ; and also to declare that the Zemindary 
ought at once to be put into the hands of the Collector, or of a 
B^ver to be appinted by the Court, with liberty to the 
appdlant anij her sisters, or any of them, to apply to the Court 
as the;^ m^y hh ad'f ised. We shall fiirther recommend that the 
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case be remitted to the Sudder Court, with directions to carry , 

those declarations into efiect ; but we shall not recommend that Katama Natdnar 
any costs be given of the suit of 1866, or of this appeal or of siiivagunga. 

any of the proceedings below. But any costs to which the 
appellant has been subjected must be refunded. 

Noti:. — This case decides a number of points and is regarded as the leading 
autlioiity (1) on the question of the Hindu wido^v’s estate and the effect of a 
judgment obtained against her upon those who claim the estate after her death, 
as also (II) on the question of succession under the Mitakshara to the self- 
acquired property of an undivided member of a joint Hindu family. 

As regards the first question it is important to bear in mind that the widow 
occupies a double character, one as representing the entire estate and the other 
as the beneficial owner of a limited interest in the estate ; the answer to the 
question whether the icveisioners would he bound by an adverse decree against 
the widow or whether the entire estate would pass at a sale in execution of 
such decree, would depend upon the nature of the suit in which the decree was 
made or execution issued. If the suit was simply for a personal claim against 
the widow, a sale of her husband’s estate in execution of a decree obtained 
against her in the suit will pass merely the widow’s qualified interest and the 
reversionary interest will not be bound, A decision against the widow based 
on a giound personal to her cannot bind the reversioner [Baipin Doohy v. Brij 
Blioohm^ I. L. R,, 1 Calc., 133 ; L. R, 2 1. A., 275 ; Jugid Kidiore v. Jotmdro 
1. L. R., 10 Calc., 985 : Braja Lai v, Jihan KrhMa I. L. R., 26 Calc., 285]. If 
however in the suit the %vidow acted as representing the entire estate, the 
fact, that the decree of dismissal made against her in the suit was based on 
the ground of limitation and that the Limitation Act gives to the reversioner 
‘^entitled to possession” a fresh start from the date of the 'widow’s death, 
would afford no ground for holding that the decioe would not he binding on 
the reversioners. {Hari Bfath v. Mothurmohiin, I. L, R., 21 Gale., 8.) 

With reference to the observations made by their Lordships m the principal 
case on the effect of imjiaftibility of an estate forming part of a joint family 
property it would he instructive to study the later pronouncements of the 
Judicial Committee in Sartaj Ktmri v. Beoraj Kuari^ 1, L. R., 10 All., 272 ; 
and Venkata i^arya v. Court of Wards^ I. L. R,, 22 Mad., 383. 
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January, 24. 


selection of I.EADING CASES. 

GURU GOVIND SHAHA 

V8. 

ANUND LAL. 

(Reported, 13 W, R. F. B, If.9 ; 5 B. L, R, 15) 

The 24lh January, 1870. 

This case was referred to the Full Bench by Bayley and 
Hobhouse, JJ., with the following remarks : — 

Hobhouse, J. — The points we have to determine turn 
entirely upon a question of genealogy, and, with reference to 
those points, the following is admittedly the family tree, vh ., — 
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The question is whether the plaintilfs, who are the sons 
of the adopted son Mirtoonjoy, can, in the presence of 
Punchaniin, sue to sot aside certain alienations made to the 
defendants, special appellants, by one Doyamoyee out of the 
estate of Gungadhar deceased. 

This question is again upon the arguments divided into two 
parts. 

Fimtly — Whether the plaintiffs being but descendants by 
adoption and being fifth in descent can take at all ; and 

Secondly — Whether Punchamm, admitting that plaintiffs 
can take at some time or other, is not the preferential heir, 
inasmuch as he is admittedly in the position of a kinsman, 
who can offer two oblations to the deceased owner Gungadhur ; 
whilst on the other hand, plaintiffs are admittedly only in the 
position of Scd'ulyas or distant kinsmen. 

These points have been very ably argued by Babu Kalee 
Prosunno Dutt for the defendants, special appellants, and 
Babu Rotnesh Chunder Mitter for the plaintiffs, special respon- 
dents, and we believe that we have had the whole of the 
authorities bearing upon the said points most fully set before us. 

It is admitted by the pleader for the special appellants 
that, if the adopted son were in all respects on an equality 
with the natural son in the matter of succession, the plaintiffs, 
the descendants of an adopted son, in this case, would nofe be 
out of court simply because of such descent ; but it is conten- 
ded that in this matter of succession the adopted son is not on 
such an equality, but that, whereas the descendants of the 
natural son are heirs up to the seventh generation, the descen- 
dants of the adopted son are, on the other hand, heirs only up 
to the fourth generation, and the plaintiffs, being but of the 
fifth generation, are not heirs. 

This contention is based almost entirely upon an interpre- 
tation that is sought to be put upon certain texts and com- 
ments thereon to be found in verses 18 to 26 of Section III of 
the Dattaka Chandrika, 

The verse mainly relied on is verse 18, and it is couched 
in these words — 

“The relation of Sapinda is next considered* This extends 
to three degrees : in the family of the natural father by reason 
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of coDsaiiguinity , and in that of the adopted, throngh eonnec- 
UuiuCloviijdd Sliaha tion by the funoiMl cake.” 


Aiimitl Lai* 



Looking to the words used and to the context, this verse 
seems to me to be at once a proposition laid by the commen- 
tator for consideiation, and also a conclusion to which the 
commentator had ariived ; hm the question seems to me still 
to lemain as to what the extent of the question was ’which the 
pi'oposition was intended to embrace and to conclude. 

A text to support the preposition is given in verse 19 ; 
then in the versos 20 to 23 are given the explanation and the 
bearing of that text, and the reconcilement of it with apparently 
inconsistent texts ; then in verse 24, the proposition is again 
laid down almost verhatim as in verse J8, as proceeding from 
some other commentator; and then again in verses 25 and 26 
are given a further explanation and further bearing of the 
text. 

I can not but conclude from the best consideration I can 
give to this section III as a wdiole that the commentator inten- 
d(Ml to lay dowm the proposition that, whilst in the case of the 
natural son, the relationship of ^aphtcla extended to the 
seventh degree, in the case of the adopted son th^it relation - 
ship extended only to the fourth degree. 

I remark that in the qirevious part of the section, 
he had been treating of two classes of adopted sons, and of the 
Hfafw of these two classes quoad one another and the natural 
sons; and that, just before the introduction of the proposition 
in V. 18, ho had been drawung a comparison betw(‘en the 
dwymmmjana, or the son of two fathers, and the absolutely 
adopted son. 

Ho then came naturally to consider these two classes of 
adopted sons in the relationship of Sa'pinda^ and thus the 
proposition which follows is made to embrace^ as undoubtedly it 
does embrace, both classes. 

He then gives the text and shows (v. 20) how it applies in 
both parts only to the son of the two fathers, explaining 
ho# ho alone takes in six generations, three of the natural and 
‘three 4i adoptive father (and so v. 25), and in one part 
only to the adopted son, showing he takes in three 
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generations upwards, uiz,., to the adoptive iathor, giand father, 
and great grand firthor. 


Then follows an illustration showing that the taking of the 
j adoptet’ son extends only to tln-ee generations, eik., in the 

' case of the grand-son by association with the adopted son, the 

j adoptei, and the adopter’s adoptive father (v. 21). 

lastly, ho says, the fourth genoiation of the adopted 
i sons is excluded, because the ado])ted son, diffeiing fioin the 

natural sun, is precluded, fiom partaking of the wipings of the 
j oblations (v. 22), ‘and thus the general relation of Hapiiula ex- 

tending to the seventh degree which is propoundeil in the 
‘Mutsya Piirana’ in a te.xt (which) be quotes, is baricd by the 
special rule in question,” by the siiccial iiile he i& pro- 
pounding (v. 18 and 24)— the relationship of Sapivda “which 
might be inferred from analogy to the real legitimate son” 
, ^ being not only not established, but (irohibited (v. 2G). 

I I think, therefore, that on the authority of the Uatfaka 

Ohandrika, on which both parties through their pleaders roly, 
it must be held that the adojitcd sou is not a beyond 

the foul th generation, and if not a .scqnndit, then no relative 
at all after that generation. 


It is then contended by the pleader for the special appel- 
lants that when the adopted son, as in this case, is thus shown 
not to be any relative at all beyond the fomth geiioiaiion, he 
cannot be an heir; because, under the Hindu system, heir- 
ship is dependant on relationship ; i.p., on the ability to offer 
funeral cakes, the wipings, water, and other solemnities by reason 
of association with generations up or down the family tree. 



Looking to the general foundation on which 1 shall after- 
wards have occasion to say that I think succession in the 
Hindu family is based, and to the special reasons given as the 
foundation of the particular system of adoption, it is quite 
clear to me that as a general rule, relationship is the founda- 
tion of the system of succession, and that the particular system 
of adoption follows this doctrine, adoption being declared to 
be for the sake of the funeral cakes, water, and solemnities (v. 8, 
Sec. 1) ; and ai^uing from the foundation of the syatoms, 
I should bo incliiied to hold that when i-clationship ceases, 
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1870. then the right of succession must fail ; but, on the other hand. 

OuruGovmda Shalia I think that if it should be found that under the practice of 
Anund Lai. system of adoption as described in the Dattaka and other 

authorities, adopted sons may succeed to the inheritance whilst 
yet they cannot perform obsequies ; and if this practice has 
justice and equity and the fitness of things to support it, I 
think it will be our duty to uphold it. I will, therefore, give 
the best consideration I can to the authorities submitted to 
us, and will endeavour to discover whether or not there is in 
these authorities any declaration of a right or practice of 
inheritance in the adopted son independent of, and beyond, 
the time when he ceases to be a relative. 

Now, I think in the first place that it must be admitted 
that the provisions of Section III of the Dattaka apply to the 
adopted son quoad the performance of funeral rites, and these 
only, Section I expressly says, ''next the funeral rites perfoimied 
by son given are determined.” And though verse 18 docs 
in one sense open out a new subject in the words “the relation 
of Sapinda is next considered,” yet it is quite certain that in 
the following verses of the section that relationship is consider- 
ed in connection with funeral rites, and not otherwise — verses 
21, 22, 23 and 26 expiessly referring to one or more of those 
rites. 

Then setting aside the division of the Dattaka Ohandrika 
into chapters as a division made only for convenience sake by the 
learned editor of the work, we still find that the author himself 
treats the question of Sapindaship in direct connection with 
the question of funeral rites on the one hand, and the cognate 
question of the “impurity of the adopted son” on the other 
hand, and that it is not until these questions have been entirely 
disposed of, that the subject of the inheritance of the adopted 
son is commenced upon, — a new subject being evidently in the 
mind of the commentator himself when in Section V. “on suc- 
cession by inheritance” he commences with these words : “The 
inheritance of the adopted son is next propounded.”“Verse 1, 
Section V. 

It may^ then, I think, safely be said that Section V, taken 
as a whole^ may be regarded in this light. Verses 1 to 18 in- 
^ elusive may be said, I think, simply to give various conflicting 
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opinions of writers on the subject of the succession of the 1870. 

udopted, soiij u word of explfiiiution bein^ put in here und there Guru Govinda SLaha 
in illustrations of some particular text. Anuud Lai 

In verse 19, the commentator may be said to be endeavour- 
ing to reconcile the conflicting texts ho has quoted. Then in 
verse 20 he quotes what is evidently to his mind the ruling 
text from Menu. 

In verses 21 and 22 he refers again to certain other con- 
flicting texts, and in verses 23 and 24 he seems to me to give 
that conclusion of his own, by which, as he is the ruling 
authority, we are bound. 

“Of the man (Menu says, verse 20) to whom a son has been 
given adorned with every quality, that son shall take the 
heritage.’' 

Then the commentator explains that it is by reference to 
this expression “adorned with every quality” that seeming contra- 
dictions of various writers are reconcilable, and he concludes in 
V. 24 thus : “Therefore, by the same relationship of brother, 
and so forth, in virtue of which the real legitimate son would 
succeed to the estate of a brother or other kinsman, where such 
son may not exist, the adopted son takes the whole estate even.” 

I think myself that this last passage is not only con- 
clusive on the point before us, but that it is in consonance 
with the tenor of such texts as I have been able to collate 
from the great lawgiver Menu, with the whole polity of the 
system of adoption, with the opinions of men learned in the 
matter, with the tenor of the decisions of the Courts, and with 
the principles of justice and equity. 

In chapter IX, Institutes of Menu, verses 158 to 160, 1 find 
that of the twelve sons named by Menu, six are kinsmen and 
heirs, tand that “a son given” is mentioned as one of those who 
is of the number “of the six kinsmen and heirs,” and heirs not 
to their own adoptive fathers only, but to collaterals also. 

In the Dattaka Chandrika, v. 1, sections III, I find a text 
which seems to say that, except in the event of the subsequent 
birth of a legitimate son, “the adopted son in every respect” 

(and this would seem to throw a doubt even on the extent of 
the sapinda relationship quoad funeiml rites) resembles the 
real legitimate one* 
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1 H 70 . Again, in Note 20, page 227 of the same authority, I find 

Guru OoMiida Shalia the learned commentator on ihis authority maintaining the 
Aiiunci Lai opinion that the restriction I o the third generation of the 
adopted son refers, not to succession to collaterals, but to funeral 
rites an<l the like only. 

Again, as indicating the polity of the system of adoption, 
I find that, alter adoption, the adopted son resembles in every 
I'espect the natural son ; that the filial relationship in the 
absolutely adopted son (which is the case before us) with the 
natural family both as regards succession and family ties and 
duties, has entirely ceased ; and that, in fact, he has ceased to 
be a member of his natural family, and is incorporated, as if 
he were a blood relation unable to intermarry, with his adop- 
ting family (Dat. Chand., verses 18 and 19, section II , verse I, 
section III ; veise 7, section IV . Macnaghten, Volume, I,, pp. C 
and 70). 

And so the decisions of the Courts. The adopted son it 
has been held, succeeds both lineally and callate rally and 
the reason is that he becomes for all jjurposes, the son of the 
(adoptive) fathei*. (Privy Council, p. 25, Sutherland Gth 
February, 1835). There being no son of the body, the adopted 
son represents his adoptive father, and is entitled to the 
share which his father would ha\ e obtained.” (W. R., pp. 423- 
25). ‘‘An adopted son has aal the rights and privileges of a son 
born ”, succeeding as a son of the body would “ to the Streedhun 
of his adoptive mother.” (3 W. IL pp. 49, 50). 

And so the equity andjiU'tice of the case ; for when the 
adopted son we are discussing is debarred, by reason of adop- 
tion, from ever claiming eithi i in himself or in his heirs any 
portion of the estate of his natural father (verses 18 and 19, 
section II, Dat. Chand,, and Alacnaghten, VoL 1, p. 69 &c.) 
it is obvious that justice demands that to the same degree 
that he was heir to his natural father, to that degree he should 
be heir to his adoptive father. 

On a cai’eful review, therefore, of the authorities, I would 
1 ^ I f 1 1 ^ j tbe first issue in favor of the special respondents, 

I ihyself to the second question that is before us, 

iJ ' I hto ;if find n^yself at issue with opinions given by no less 

Vi' ^ ^ d I I V 
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than six Judges of this Court and amongst these Judges, by 
our late colleague, Mr. Justice Shumbhoonath Pandit. 

I need hardly say with \\hat hesitation and unwillingness 
I have arrived at an opinion different fiom that of these 
learned Judges, and especially, on such a point, from that of 
the late Mr. Justice Pandit, and but that my learned colleague, 
Mr. Justice Bay ley shares this difference of opinion, I believe 
I should myself have waived it in deference to the other 
opinions I have alluded to. 

But, as it is, the subject is bo important and involves a ques- 
tion so vital to the Hindu family life, that Mr. Justice Bayley 
and I are agreed that it is ou"* duty to submit our own judg'- 
ments upon it for the consideration and determination of a Full 
Bench. 

I propose to consider, first, the various decisions of this 
Court that are adverse to our view, and then the text of 
various recognised authorities upon the subject. 

The first reported case is that which is to be found in 
Marshal, page 398, and though it is not very clearly stated in 
the preamble, the question theie seems to have been whether 
the fathei’s brother’s daughter’s son ortho son of a son’s son was 
the preferential heir. 

The learned Judges (Sefon-Karr and Campbell, JJ.), 
maintaining a judgment of thc^ learned Judge (Jackson J.) of 
RajshaKye, held that the son of a son s son was to bo pr(‘f(U‘red, 

The grounds on which the learned Judges based their decision 
seem to me to have been shortly these. They considered that 
in Hindu Law, the succession through females was quite ex- 
ceptional ; that the Hindu Law. like that of ancient Rome, was, 
in its regulation of descent, agna I ic ; that most relations through 
females were excluded; that the succession of the daughter or 
the daughter’s son was an anomaly ; that whilst the Benares 
School was against succession of this nature, the authorities of 
the Bengal School were not consistent nor unanimous in admit- 
ting them ; that the presumption, therefore, wm against the 
succession of the son of a daughter; and that the presumption 
bwittot been rebutted by any sufficient authority, or established 
practice shown. 
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Virtually the learned Judges held in this case that the 
Gum Go\inda Shaha brother’s daughter’s son was excluded from the inheritance and 
Anund Lai, ^^6 main principle on which they based their decision was (as 
^ they held) that doctiine of the Hindu system of succession 
by which succession through a female was quite exceptional. 

It seems to me, after the best consideration I can give to 
the received authorities, that the principle relied on cannot in 
any sense be held to be a principle which at all regulates the 
Hindu Law of succession. 

A single glance at the table of succession in the Dyacrama 
Sangraha shews that out of the 42 enumerated kinsmen who 
are heirs, there are no less than 5, who, being females, are 
mentioned as direct heirs, and no less than 10, who, being 
males, are mentioned as taking thiough females, ie., a pro- 
portion of 15 out of 42 enumerated heirs are themselves 
females or taken directly through females. 

And, again, as I hope to show hereafter, the question of 
sex has only, it seems to me, if it has any bearing at all, the 
most indirect bearing upon the system of the Hindu succession, 
but rather that system is based, not upon any question of 
this or that sex, but upon the religious foundation of oblations. 
For instance, daughters having or likely to have issue succeed, 
because they confer benefits on the deceased owner by present- 
ing to him, through their sons, funeral oblations at solemn 
obsequies (v. 4, section III, chapter I, Dyacrama Sangraha). 
But, on the other hand, daughters who are barren, or widows 
destitute of male issue, are incompetent to succeed, because 
they cannot benefit the deceased owner through the medium 
of sons by offering the above oblations (v. 5, sec. III). 

So, in my judgment, it is not, as a rule, the sex of the 
parent, but the competency of the particular person whose case 
is being considered to offer or not to offer funeral oblations to 
the deceased owner that is the test of heirship. It is not, in 
short, to apply the doctrine to this case, because he is the 
brothe|*’s daughter'^ son, but because he can or cannot offer 
ohtati&^ to the deceased, that the brother’s daughter’s son is 
- > M or is not to heir. 
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Seeing, therefore, that the judgment of which I have been 
speaking was, as it seems to me, based on a misconception Gu 
of the main principle which governs the Hindu Law of Succes- 
sion, I cannot subscribe to that judgment ; and as it is obvious 
that the judgment in No. 457 of 18G4, 17th August, 1864, 
Chintamoni Bose and another (special appellants), and No. 92 
of 1868, I7th December, 1868, Rajdoolall Sircar (special appell- 
ant) simply followed without any discussion, the ruling to be 
found at page 176, Sutheiland’s Special Full Bench, Number, I 
shall proceed at once to consider that ruling. 

That ruling is, no doubt, directly in point, and the learned 
Judges (Norman, Offg, Chief Justice and Kemp and Pandit, 
JJ) distinctly held that a brothers daughter's son was excluded 
fiom the succession. 

The judgment concisely stated seems to me to have pi’o- 
ceeded on these consideiations, that the father's brother's 
daughter’s son ivas not emmnPixitecl in the Dyabhaga in the % 
order of heirs; that the text in the Dyacrama Sungraha in which 
such son was enumerated, which was the text on which every 
learned writer of modern times had relied, was an interpo- 
lation ; and that, inasmuch as these facts were so, therefore, 
the brother’s daughter’s son, whatever might be the con- 
sequences to the Hindu family, must be held excluded. 

As I have said before, with such authorities against me 
I have hardly been able to persuade myself that I ought to 
maintain a different opinion, but the more I have consulted 
the original text books, and have considered what I conceive 
to be the basis of the system of the Hindu Law of Succession, 
the more convined I am that the position taken up by the 
learned Judges is as assailable at law, as it is, by their own 
admission, assailable on the principle, which, as a rule, governs 
the Hindu family life. 

I doubt, first of all, whether the fact (and it is admittedly 
a fact) that the father’s brother’s daughter's son is not enu-^^ 
merated in express terms in the Dyabhaga as amongst the 
heirs, of necessity excludes him, and I observe that, under the 
cognate system of the Mitakshaia, the absence of such enumera- 
tion does not exclude — (see pp. 36, 37, Part II, Vol II, 

B. H R.) (1). 

(1) 10 W. E , F. 76. 
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I would, then, first observe that the brother’s daughter’s 
son IS not one of those enumeiated as persons excluded from 
the inheritance (see chapter III of the Dyacrama and 
Chapter V of the Dyabhaga ; and if not excluded, then is he 
not included. 

But more than that, I observe that Chapter V of the Dya- 
bhaga on exclusion from the inheritance ” was written with 
an express purpose, and that purpose is declared as well in 
the closing as in the opening part of the chapter as follows • — 

'^In the next place persons incompetent to inherit 
specified” (why?) '' for the purpose of maling lnown,hii 
the exception, competent heirs !' — verse 5, Chapter V, p. 101, 

Then the author describes who are incompetent heirs and 
the foundation of such incompetency, and concludes (verse, 20) 
— — ’^Thus it has been explained who are persons incompetent 
to inherit!' 

Then, taking the chapter as a whole, the foundation of in- 
eompetency is, it seems to me, the inability from one cause, 
or another to perform funeral obsequies, and on the other 
I hand, the right to inherit is expressly declared to be the 
reward of benefits conferred (v. 6), and if I am right in my 
reading of this chapter two propositions seem to me to follow : — 

First — That every one is competent to inherit who is not 
by this chapter declared incompetent ; and 

Secondly — That every one who can present funeral 
obsequies is competent to inherit. 

And in the face of this chapter on exclusions and the 
declared purpose of it, it cannot, I think, be logically said 
that, in the subsequent chapter in regard to succession 
(chapter XI), the author of the Dyabhaga intended to 
exclude from the inheritance all those persons whom he does 
not expressly enumerate, neither will the chapter itself, I 
think, on a careful examination, bear any such construction. 

In the first place, there are passages in the chapter in 
lyhich the enumeration is expressly not complete, as for 
in V. 13, S^c. in, p, 210, where the author speaks 
uftole omA the rest” 

Wieii '|feq§0a|)i|ulaticw by Siwkriahna in p. 224 is clearly 
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not complete, for the same author in the Dyacrama Suiigraha, 

as may be seen by a comparison of his recapitulation here Cforad ghaha 

with the succession-table there omits m the recapitulation AntindLaL 

many heirs who appear m his treatise and the table drawn 

therefrom. 

And, then, the whole foundation of succession, as laid down 
in this chapter, repeatedly requires many persons to be 
enumerated as heirs who are yet not so enumerated , and 
I remark that the learned author of the Byabastha Durpan 
affirms that there are 31 such heirs omitted in the Dyabhaga, 
but enumerated in other commentaries of equal or superior 
acceptance (p. 280, Byabastha, edition of 1857). 

The great principle on which, I think, we can gather that 
the law of succession, as detailed in this Chapter of the 
Dyabhaga, proceeds, is that which I have already quoted ; and 
it is this, namely, that the right to inherit is the reward 
of spiritual benefits conferred on the deceased owner of the 
property, and that the order of the procession of inherit- 
ance depends, as a rule, upon the extent of those benefits. 

Thus, we have the oft-repeated text of Menu as governing 
the whole system ''to three, must oblations of water be ma*de ; 
to three must oblations of food be presented’' (pp. 214-215), 
applied to heirs up to the 5th degree ; and, to take the case nearer 
home to the point before us, we have the brother succeeding 
by reason that he offers three oblations (v. 3, Chap. XI, p. 

199) 5 the brother’s sons and grandsons preferred to the 
paternal uncle), because they present nearer oblations (verses 
6 and 6, p. 142) ; and the brother’s great-grand son rejected, as 
too remote, because he is not a giver of oblations (v. 7, Chap. 

XI, p. 214). 

And, though it is true that we do not find the father’s 
brother’s sister’s son, as many other such like kinsmen enumera- 
ted by Sreekrishna in his recapitulation, yet we do find 
this general principle that I have here alluded to broadly and 
I distinctly laid down in these terms, namely, that it is only "on 
I failure of all such kindred who present oblation in which the 
deceased owner may participate that the succession devolves on 
i the maternal uncle and the rest” who present lesser oblations, and 
long after them on the mhi^a or distant kindred (p, 225)* 
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My judgment, then, is that the absence of any express 
mention of the father s bi other’s daughter’s son in the enumer- 
ation of heirs in Chap. XI of the Dyabhaga is no sufficient 
I'eason for holding that such son is not an heir ; and I will go 
further and say that, in my judgment, the absence of any 
mention of such son in the enumeration of excluded persons in 
Chap. V and that the declaration, if I am right, of that great 
principle on which succession is based (a principle by which the 
son in question as presenting two oblations is manifestly 
entitled to the inheritance) throws the omts on the other side 
to show why the said son should be excluded. 

I return, however, to the judgment I am discussing and 
have only now to consider that part of it which bases the 
exclusion of the father’s brother’s daughtei’s son on the 
assumed interpolation of the text in the Dyacrama Sungraha 
by which the said son is expressly included in the inheritance. 

I quote underneath the versos (1, 2, 3, Sec. X, Dyacrama 
Sungraha) including that verse (2) in which the interpolation 
is said to occur, and I contend, Jlrsf of all, that, to my mind it 
is very doubtful whether verse 2 is an interpolation at all ; 
and, secondly, that, if it is so, the fact is not conclusive of the 
law. 

Verse 1. — '^On failure of the brother’s grandson, the succes- 
sion goes to the father’s daughter’s son, for ho presents three 
funeral oblations, namely, to the father, paternal grand-father, 
and paternal great-grand-father of the deceased owner, i.e., to his 
own maternal grand-father, maternal great-grand-father, and 
maternal great-great-grand-father. (According to Achaiyya 
Ohundamani, the son of the proprietor’s own sister, and the son 
of his half-sister, have an equal right of inheritance.)” 

Verse 2 — ^^'In default of the father’s daughter’s sons, the 
brother’s daughter’s son succeeds, for he presents two funeral 
cakes in which the deceased owner participates, namely, to his 
(the owner’s) father, and paternal grand-father,” 

Yerse 3 — ''Failing him, the paternal grand-father is the suc- 
cessor, for as the father is entitled to succeeded on a failure 
of the heirs of the deceas owner ending with the 
daughter’s son, so by the rule of analogy the succession devolves 
on the grand-father in default of heirs down to the father’s 
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(laughter’s son ; and because he presents one oblation (namely, 
to the owner’s paternal great~g rand-father, i.6., his own father) 
in which the deceased owner participates”. 

Now, on considering the wording of the verses I have 
quoted, and generally of the verses in this treatise speaking 
in detail of the order of succession, it will bo found that each 
verse naturally divides itself into t\\o parts : the Jii^st declara- 
tory of the law ; the second explanatory of the ground on which 
that law is founded. 

Thus verse 1 — “On failure of the brother’s grand-son the 
succession goes to the father’s daughter’s smi.” This is de- 
claratory of the law, and is the first part of the verse. 

“ For he presents three funeral oblations, &c.” This is ex- 
planatory of the ground on which the law is founded, and is the 
second part of the verse. 

And so in verse 2, it is fii^st declared that, failing the 
father’s daughter’s son, the brother’s daughter’s son succeeds, 
because, it is explained, he presents two funeral cakes. 

And so in verse 3, it is declared that failing the brother’s 
daughter’s son, the paternal grand-father succeeds, because it 
is explained “of the analogy between him and the father, and 
because ho presents one oblation.” 

It is in the words descriptive of the analogy that the diffi- 
culty of the passage in verse 3 consists; but if I am right in 
disconnecting the declaratoiy from the explanatory part of the 
verse, that difficulty seems to me to disappear, because, whether 
the explanations be good or bad, consistent or inconsistent, 
they are still nothing more than explanations, and they are at 
the least explanations quite consistent with that policy on 
which, if I am right, succession proceeds — the policy which 
makes succession depend as a general rule, upon the number 
of oblations that can be presented, and which would, therefore, 
when applied to the case before us, prefer the father’s brother’s 
daughter’s son, as presenting two oblations, to the paternal 
grand-father, as presenting only one oblation. 

Then, on considering the succession in verse 3 with those 
successi<^ns which precede and those that follow it, and with 
other similar successions declared in the table of the Byacrama 
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1870. Sungraha, it is at once manifest that the succession declared 

O-ura Govind Rhaha in verse 2 is not only in its oxaclly appiopnate place, but is in 
Am md Lai. perfect harmony with the whole table of succession. Omit it in- 
deed, and there would be discord and inconsistency. 

It not only succeeds verse 1 because of the presentation of 
only two oblations, and for that same reason precedes verse 3, 
but it chimes in exactly with those subsequent successions 
numbered 19 and 20, and 26, and 27, in the table, about which 
there is no dispute. 

It is said, however, that this fact indicates only the 
ingenuity of the interpolation, but on this I would remark 
that on such reasoning you might argue away successions 19 
and 20, and 26 and 27 also, and indeed would arrive at that 
rednetio ad absurdumy by which you would be obliged to 
hold that the greater the fitness of a text in any work, the more 
certain the interpolation. 

It is then said that the passage is admittedly an inter- 
polation, and a Byahastha to be found at p. 77, voL II, Mac- 
naghten is relied on ; but here again, the answer is that it is 
only wanting in some and not in all copies of the Dyacrama 
Sungraha ; that we have no direct, nor, as I would contend, any 
indirect evidence of interpolation ; that we do not know that 
the verse, even if an interpolation does no yet declare what 
has been the recognized law for years ; and that at least, this 
we do know that such an authority as Macnaghten, with his 
eyes open to this alleged interpolation, did yet determine to 
recognize the same as a part of the true text. — Macnaghten, 
p. 31, VoL I 

Again in considering the words used in the verse descriptive 
of the analogy it should not be forgotten that the analogy 
between the father and grand-father is not a complete 
analogy ; that whereas in the one case it descends and ascends 
lineally, in the other it first branches off to the mother, then 
again to the brother and his son and grand-son, and then again 
to the father’s daughter’s son ; and if reason, which we are told 
, to gnido m where texts and commentators differ in matters 

j is to be followed, then we should undoubtedly 

^ ^ mptot'the brother’s daughter’s son to intervene 
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exactly where the alleged interpolated verse would make him 
intervene in the order of succession. 

To the best of my judgment, then I cannot say that the 
verse in question is an interpolation; for, to sum up, if it be true 
that it is wanting in some copies of the original, it is still 
present in others ; it is not irreconcilable in itself or with its 
context ; it occurs in its appropriate place ; it has been 
deliberately accepted by a great aiithorily (Macnaghten) ; and 
it is perfectly in harmony with what I conceive to be the 
basis on which the Hindu system of succession and the Hindu 
family, as an institution is founded. 

But even if it be conceded that this particular verse be 
an interpolation, still the Hindu system of succession on which 
the text is based does to my mind remain declared and 
accepted, and is thoroughly in accordance with the interpolation. 

During the life time of parents the heirs are not entitled 
to the inheritance, because they do not confer any spiritual 
benefits on the deceased. — Sec. I, verse 4, chapter I, Dyacram 
Sungraha. 

The daughter succeeds because through her son she 
presents oblations to the father. — See. 8, verse 4, chapter I, ib. 

The daughter’s son succeeds, because he offers such obla- 
tions — Sec. IV, verse 1, Chaj). I, ib. 
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The mother succeeds, because she gives birth to those who 
offer such oblations — Sec. VI, verse 2, chapter I, ik 

The grand-father’s daughter’s son succeeds, because he 
presents two oblations, and so the uncle s daughter s son and 
the paternal grand-father’s daughter s son Sec. X, verses, 8, 9, 
18, chapter I, ib. 

And it is not until failure of the heirs who present oblations 
in which the deceased owner participates that the remote 


kinsmen (sdhulyQ^) take — Sec. X, vei^se 21, chap. I, w. 

Thus far the Dyacratna Sungraha, and in like manner the 
Dyabhaga, but the particulars are even more precisely given 
in the latter. 

The kinsmen, setpindas generally first take, and not till 
aftet th®bi the sahulyas or distant kinsmen Chap. XI, 
vefse 5, page 160, and verses 37 to 40, pages 171 and 172. 
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1870. The nearer the oblation, the greater the preference. — Verses 

Guru Govind Shalia 5 and 6, Chap. XI, page 214. 

AnuiidLal. The biotlier^s gieat-giand-son does not succeed as a 

sapinda, because, being in the 5th degree, he is not a giver of 
oblations. — Verse 7, Chap. XI, page 214. 

According to Menu, or “ To these must oblations be made 
and these fitst bake; to the nearest kinsmen (scfjiiwk) the 
inheritance next belongs ; and not until failure of these to the 
distant kinsmen or Sarnffnadalia) come in. — Verses 

10, 18, 15, Chap. XI, pages 215, 216, 217. 

And Veise 17, Sec VI, page 217, is particularly positive, 
declaiing, on the authoiity of l\lenu, that “the fifth in descent 
not being connected by a single oblation, is not an heir, so long 
as a person connected by a single oblation, whether sprung 
from the father or the mother’s family exists.” 

And nearness of kin depends, not on birth, but “on 
superioiity of benefits by presentation of oblations,” (verse 18), 
therefore such a kinsman is a preferential heir (verse 19). 
And it is only after such that the sal idyas come in (verse 21, 
pages 218, 219). 

The rule including all kinsmen (verses 28, 31, Chap. XI, 
pages 221, 222). 

And, finally, in the recapitulation of the passage I have 
already quoted, on failure of all snch Idndred (as those) %vho 
present obkdiors in which the deceased ovmer may participate f 
the succession devolves first on those who present lesser 
oblations, and finally on sahdyas (page 226). 

And so Colebrooke’s Digest, Volume IV, pages 159, 175, 
181, 190, 226, 228 and 234. 

Excluding, then the supposed interpolated verse, I still 
find that, on the authorities quoted, the father’s brother’s 
daughter’s son is included in the succession, and I would 
answer the second issue before us in the defendant special 
appellant’s favour, and would dismiss the plaintiff’s suit with 
costs. 

Bht this inust be- dependent on the decision of the Pull 
Bench — the question to be submitted to them being this, 
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whether a father’s brother’s daughter’s son is or is not included 
in the succession by the Bengal School of Hindu Law. 

Bayley, J. — I concur in the reference to the Full Bench 
for the reasons stated in the above judgment. 

The following are the judgments of the Full Bench 

Mitten, J, — The question which we are required to deter- 
mine in this case, is whether under the Hindu law current in 
the Bengal School, the son of a paternal uncle’s daughter is 
entitled to succeed to the estate of a deceased Hindu, if no 
nearer heirs are forthcoming. 

The solution of this question depends upon the true cons- 
truction of the Dayabhaga, a treatise on the Hindu Law of 
Inheritance by Jimuta Vahana, the acknowledged founder and 
chief of the Bengal School. The other authorities current in 
that School, such as the Dayacrama Sungraha of Sree Kishen 
Turkolunkar, the Duyattwa of Roghoo Nundun, and the 
Vivada Bhungarnub of J uggurnath Turko-Punchanun are all 
of them almost exclusively founded on the Dayabhaga 5 and 
such difference of opinion as there is between them and the 
fundamental treatise is entirely confined to a few cases of 
detail which involve no conflict of principle of any kind what- 
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Such then being the state of our authorities, it is necessary 
first of all to ascertain whether the Dayabhaga itself is founded 
on any general doctrine or principle which will enable us to 
arrive at a satisfactory conclusion on the point now under our 
consideration. We are of opinion that there is such a principle, 
and that it is no other than that of spiritual benefit. 

That the Hindu Law of Inheritance, in the widest 
acceptation of the term, is essentially based upon considera- 
tions relating to the spiritual welfare of the deceased proprietor, 
is a proposition beyond all dispute. All the ancient Rishees 
or Hindu sages whose texts are regarded as the fundamental 
source of that law, and all the commentators on it whose 
opinions are recognized as authorities in the different schools 
current in the country, are unanimously agreed in accepting 
these considerations as their chief, if not as their exclusive, 
guide. The author of the Dayabhaga is no exception to the 
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1S70. rule/ On the contrary, he is clearly and expressly of opinion, 

Gum Go^a Shaka as we will presently show, that the whole theoiy of inheritance 
A L 1 founded upon the principle of spiritual benefit, and that it is 

by that principle, and that principle alone, that every question 
relating to it must be determined. 

it is to be borne in mind that the Mitakshara, or rather the 
Benares School of Hindu Law, was the dominant school in 
J^engal when i^he Dayabhaga was written, and that some of the 
lawyers of that schoq] were of opinion that the word sdpiiidcms 
used by Menu indicates mere consanguinity, and not the power 
of conferring spiritual benefit. The author of the Dayabhaga, 
as the founder of a new school, expressly repudiates this doctrine, 
by declaring that the nearness of kin indicated by Menu is 
absolutely dependant on the presentation of oferings. ‘‘Nor 
should it be pretended,” he says (Cokbiooke's Dayabhaga, verse, 
18, Section VI, Chapter XI), “ that the text of Menu ^ To ^thc^ 
nearest saplnda male or female, inheritance belongs’ is bitejaded 
to indicate nearness of kin according to the cider of birth, ancl^ 
not according to the presentation of offerings ; for the older of 
birth is not suggested by the text. But Menu, declaring that 
oblations of food, as well as libations of Avater, are to be offeicd 
to tlmee persons, and that the fourth in descent is a giver of 
oblations, but neithei' is the fifth in ascent a leccivei of otlei*' 
ings nor is the fifth in descent a giver of them, thus declares 
nearness ofhin^ and shows that 'it depends oii supe'i lority of 
(benefits by) presentation of oblations.” We shall have occa- 
sion hereafter to comment at length upon the text of Menu 
refeTred to in this verse ; but what we wish to be particulaily 
borne in mind for the present is that according to that text, as 
interpreted by the author of the Dayabhaga, the nearest heir 
is he who is competent to confer the greatest amount of 
spiritual benefit on the soul of the deceased proprietor. ‘Tt is 
by wealth,” he says in verse 18 of the same section, “ that a 
person becomes a giver of oblations.” “Two motives’ he con- 
tinues in the same verse, “ are indeed declared for the acquisi- 
, ^ ^ ^ ^’weaithj^^'one tempoM enjoyment, the other the spiritual 

f ^ ^fialiBSj’^nd JO forth. Now, since the acquirer is dead 

t J ^ tonpofal enjoyment, it i$ right that his 

^ Us Unepd' 'Then again, im 
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for the promotion of the spiritual welfare of a deceased 
indivdual ; and hence it is that the author of the Dayabhaga 
has generally excluded them from the category of heirs. 
The few that are allowed to come in are allowed to do so 
on the authority of special texts, but even in their case the 
doctrine of spiritual benefit is expressly put forward as the 
ultimate reason for the selection. Thus, for instance, the 
widow is no more competent than other relatives of her sex 
to perform the ceremony of the Par'buna Shraddh to which 
we shall have to refer more specifically hereafter ; but she is 
nevertheless, according to the author of the Dayabhaga, “half 
the body of her deceased husband;” and the consequences 
of all her acts, whether virtuous or vicious, must be necessa- 
rily borne by his soul. It is for this reason that she is recog- 
nized as an heir, and it is by the light of that reason that 
the numerous conflicting texts bearing upon her case are 
reconciled with one another. “Since by these and other 
texts,” he says, (Oolebrooke’s Dayabhaga, verse 44, Sec. I, 
Chapter XI), “it is declared that the wife rescues her hus- 
band from hell, and since a woman doing improper acts 
through indigence causes her husband to fall into a region 
of horror, for they share alike the fruits of virtue and vice, 
therefore the wealth devolving on her is for the benefit of 
the former proprietory and the wife's succession is conse-* 
quently proper," The discussion on the question of prece- 
dence between the widow on the one side, and the son, the 
grand-son, and the great-grand-son on the other, is significant. 
If the widow is really half the body of her husband, how is it 
that sons, grand-sons and great-grand-sons are allowed to 
supersede her ? The author of the Dayabhaga answers this 
objection by stating that the power of the widow to confer 
spiritual benefit commences from the date of her husband's 
death, whereas sons, grand-sons, and great-grand-sons, confer 
such benefit from the moment of their birth, — see verse 43, 
Section I, Chapter XI. 
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The next exception made is in the case of the daughter, 
and she is allowed to come in because she can confer great 
spiritual benefit on her father, by giving birth to a son who 
will deliver Um and his ancestors from hell ; and hence it 
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is that those daughters who are barren or childless widows 

are carefully excluded from the line of inheritance. The Guru Govmda Shaha 

maiden danghter is allowed to come in first, because her AnundLaL 

marriage might be delayed on account of indigence beyond 

the age of puberty, and the salvation of her father’s soul and 

of those of his ancestors might be thereby jeopardised ; so 

that even here the spiritual welfare of the deceased proprietor 

is distinctly recognized as the ultimate ground of the decision. 

The same remarks are also applicable to the mother, the 
grand-rnother, etc., for it will be seen that in each of those 
cases, some peculiar spiritual benefit or other is invariably put 
forward as the basis of the discussion. 

As to the male heiis, we may divide them for the sake of 
convenience into the following classes : — 

(1) — Sapindas strictly so called, or in other words, rela- 
tives connected through the medium of undivided oblations. 

(2) — 8aJmlya8, or relatives connected through the medium 
of divided oblations. 

(3) — 8amanodoccu% or relatives connected by libations of 
water. 

(4) — Certain specified strangers copamencing with the 
spiritual preceptor, and ending with the learned Brahmin of 
the same village, leaving aside the king -who is entitled to 
come in more by right of escheat than by that of inheritance. 

Here again we find that the same principle is in opera- 
tion throughout. The 8 a 2 nndas are allowed to come in 
before the saknlyas because undivided oblations are considered 
to be of higher spiritual value than divided ones ; and the 
sakulyas are in their turn preferred to the sammiodocas be- 
cause divided oblations are considered to be more valuable than 
libations of water. The members of the last class are not com- 
petent, it is true, to offer either oblations of food or libations 
of water ; but even in their case the doctrine of spiritual benefit 
is not forgotten. Thus, for instance, the lowest amongst them, 
namely, the learned Brahmin of the same village, is allowed to 
come in upon the express ground that ‘‘the virtue of the deceased 
proprietor is renewed by the acquisition of fresh merit through 
the circumstance of his wealth devolving on a Brahmin’’ — 
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verse 26, Section VI, Chapter XI. This, no doubt, an 
extieme case of the kind ; but we wish to diaw particular 
attention to it as an instance of the extreme solicitude evinced 
b} the author of the Dayabhaga to provide for the spiritual wel- 
fare of a deceased proprietor. Again, when we come to look 
at the internal airangcment of each of these classes, so far as 
the details of such arrangement are actually given in the 
Dayabhaga, we find that the same principle is always kept in 
view. Thus among the f>aphi(Irfs those who are competent to 
oifer funeral cakes to the paternal ancestors of the deceased 
proprietor are invariably preferred to those wdio are competent 
j to otfer such cakes to his maternal ancestors only ; and the 
reason assigned for the distinction is that the first kind of cakes 
are of superior religious eflicacy in comparison with the second. 
Similarly, those wdio offer a larger number of cakes of a paiticular 
description, arc in vaiiably preferred to those who offer a less 
number of cakes of the same description ; and wdiere the number 
of such cakes is C(|ual, those that are offered to nearer ancestoi*s, 
jarc always preferred to those offered to more distant ones. 
The same romaiks are equally applicable to th6 ml'uhjds and 
mmnnodocas ; but it would be tedious to enter into further 
details. 

Having shown by the preceding observations that the 
principle of spiritual benefit is the sole foundation of the 
theory of inheritance propounded in the Dayabhaga, we proceed 
to determine wdiether the particular claimant before us, namely, 
the son of a paternal uncle’s daughter is competent to confer 
any such benefit on the deceased proprietor. We are of opinion 
that he is, and wm may add that this point w^as not even con- 
tested before us by the pleader for the respondent. 

That the paternal uncle’s daughter’s son of a Hindu is one 
of his sapinditSf is a proposition beyond all controversy. The 
whole doctrine of sapmda is contained in the following passage 
of the Dayabhaga. 

the father and certain other ancestors partake of three 
ollatiens as ^participating in the offering at obsequies, and 
ether descendants to the number of three, 
pteSfi^i the deceased (or to be shared by his manes) 
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and he who, while living, piesentb an oblation to an 'ancestor, 

partakes when deceased of oblations presented to the same GtiruGritincla*SliAy 

person ; therefore, such being tlie case, the middlemost of AiiundLal.*- 

seven who, while living, oftered food to the manes of ancestors, 

and when dead partook of offerings made to them, became 

the object to which the oblations of his descendants were 

addressed in their life-time, and shares ith them \\hen they are 

deceased the food whh^h must be offered by the daughter's son 

(and other descendants beyond the third degree). Hence, those 

ancestors to whom he presented oblations and those descendants 

who present oblations to him, paitake of an undivided offering 

in the form of (pinda) food at obsequies. Pei sons who partake 

of such offeiings are Siq^indad' — ffolebiooke’s Dayabhaga^ 

Chapter XI, Section I, verse 88. 

It is clear from the above passage, tlnit if two Hindus are 
bound during the respective teims of their natural life to 
offer funeral oblations to a common ancestor or ancestors, eitheh 
of thefn would be entitled after his death to participate in the 
oblarioiis offered by the survivor to that ancestor or ancestoi's ; 
and hence it is that the person, who offers those oblations, the 
persons to whom the^ are offered, and the poison vho‘ paitici- 
pates in them are recognized as of each other. That 

this definition oi •Si^phida is good for all purposes of inheiitance 
is conclusively shown by the very next verse, which says 
''This relation ot s<q)ivda (extending no tuither than the fourth 
jdegree) as well as that of has been propounded 

^relafividy io in/zciuVoncc.' — Colebrooke's Dayabhaga, Chapter 
XI, Section I, veise SO. 

In order to apply this definition to the pai ticiilarcaso under 
our consideration, we think it necessaiy to make a few' 
preliminary observations on the ceremony of Parhmia ^hraddh^ 
which has been already leferred to in an earlier part of this 
judgment. This ceremony consists in the presentation of a' 
certain number of oblations, namely, one to each of the first' 
three ancestors in the paternal and maternal lines respecHively, 
or in other words, to the father, the grand-father, and the 
gtioalngifffdffather in the one line, and the maternal grand-father, 
the great-grand-fathor and the maternal great^great- 

graiid?-Ethei’ In the other. I-t is for this reason that this cere^ 
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1870. mony is frequently referred to in the Dayahhaga under the 

Guru G^da Shaha name of the TroipoorsJiick pind, or pind relating to three an- 
A ^dLal cestors, and it is through the oblations presented at this cere- 

‘ mony that the relation of propounded in that treatise 

admittedly arises. Every Hindu is bound by his religion to 

perform this ceremony 5 for his own salvation, which is intimately 

connected with that of his ancestors, is absolutely dependant 
on such performance j and of all the ceremonies prescribed by 
that religion it is therefore the most important. 

Such then being the nature of the Parhuna Shraddh and 
of the obligation to perform it, it is clear that the deceased 
proprietor was just as much bound to fulfil that obligation as his 
paternal uncle’s daughter’s son, who is now claiming his estate 
by right of inheritance. Now it is obvious from the very 
position of the parties that the maternal great-grand- father and 
the maternal great-great-grand-father of the latter are no other 
persons than the paternal grand-father, and the paternal 
great-grand-falher, respectively, of the former ; and the con- 
clusion is therefore inevitable that they are sapi^idcts of each 
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his own pateriifi} grand-father and paternal great-graiid-father 1870 . 

would have gone to the maternal gTeat-grand-father and the Uum Guvind Shaiia 
inaternal great-gi‘eat-granrl-father of his paternal uncle’s Auuad LaL 
daughter’s son : whereas the f>hlations ()ifered by the latter to his 
own inaternal great-g!*and-tather and luaternal great-great-grand- 
father wouid goto the paternal graiul-father and the paternal 
great-grand-father of the fornici*. Now, it has been already ob- 
served that according to the Dayabhaga, oblations offered to 
paternai ancestors are of higher spiritual value than those 
offered to inaternal ancestors ; so that it is clear that the ap- 
pellant is a much nearer /n/a of the deceased proprietor 
than the deceased proprietor was of the appellant. 

Ha\ung shown by the foregoing (d)scrvations that the son 
<.)f a paternal unckVs daughter is fully entitled to come within 
the principle oi' spiritual benefit, which constitutes the funda- 
mental basis of the law of inheritance pro]K)unded in the Daya- 
]>haga, we will now proceed to examine the various objections 
that have been urged before us against his right to succeed as 
{111 heir. 

it hfis been con tern led tliat the sou of a paternal uncle’s 
daughter Inis bemi nnwhere mentioned as an heir in the Daya- 
bhaga. We jire of opinion that tliis objection is entitled to no 
weight wlnitever. Every one who Inis gone through the 
Daya])h<iga must have perceived that the specific enumeration of 
each individual heir was not the o])ject which the author hiid 
ill view. It is perfectly tnn' that <1 few of the heirs have been 
mentioned by name here and there ; but the great majority of 
them have been left to be determined by the application of the 
principle of spiritual benefit. Thus, t>f the numerous relatives 
who are entitled to come in as .srGn’ur/u.s' by virtue of their 
right to offer oblations to the maternal ancestors of the deceased 
proprietor, the maternal uncle is the only one who has been 
mentioned by name. Then, again, among the or kins- 

men connected by divided oblations, the grand-son's grand-son 
is tlie only person wh«) has been specifically enumerated ; 

{ind of the mnuounlancs, or kinsmen connected by libations 
of waMjr,' not one even has been so euumeratjed. In the face 
of all these - facts, it is impossible to contend that the 
mere absence of specific enumeration is any ground whatever for 



1870. excluding one single individual who is really competent to 

Guru G^d Shaha fulfil the conditions of heirship laid down in the Dayabhaga 

Auund Lai. itself. 

It has been further contended that the older ot succession 
specified in the Dayabhaga down to the sakulyfts is so precise and 
complete by itself that there is no room left for the introduction ot 
the paternal uncle's daughter’s son, wdit), it he is entitled to come 
in at all, must come in among the earlier class of heirs namely, 
the sapindas. We are of opinion that this objection too must 
fail If the Dayabhaga were a work of the same chaiactcr as the 
Dyakraina Sungraha of Sree Ivishen Turkolunkar, which docs not 
pretend to do any thing more than to lay dow u a mere table 
of succession or categorical list of heirs, theic might ha\e been 
some foundation for this argument. But, vheii w<‘ consider 
that the real object which the author of the Daya1)haga had in 
view, was to establish a general principle of his own, and nut to 
go through all the particular applications ot that principle, as is 
evident from our answar to the first objection, it is impossible 
to attach any weight to an argument of iliis sort. If the (daiinant 
in this case had been the son of a maternal uncle’s daughter 
or some other relative of the same clescriptioii, Avho is merely 
comj)etent to offer oblations to the maternal ancestors of the 
deceased proprietor, no such objection could ha^ebeell 
possibly urged against him according to the strictest inter” 
pretion of the Dayabhaga. Why, then, are we to suppose 
that the author of that work intended to exclude the son of the 
paternal uncle’s daughter, when it is beyond all question that 
he is competent to offer oblations to a much higher class 
of ancestors, namely, the paternal ? Why, in fact, arc wc to 
i suppose that the enumeration of the one class of mpiudas was 

intended to be exhaustive, whilst that of the other and a far 
inferior class was intended to be merely illustrative / If doubts 
are still entertained on this point, wo have only to refer to the 
pi'ovisions of verse 19, section VI, chapter XI of the Daya- 
bhaga. The following is a literal translation of that verse from 
the original: 

^ a kinsman who is allied by a common oblation as 

Oblations called the Tmipoon^hick Find in 
the tte fethet, or in that of the mother of^ the 
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deceased owner , such kiosiuan ha\ iiig sjwung from his kool, or 
stock, though of different male di ‘scent, as his own daughter’s tj-uru Govmd Shaha 
son or A/s' /o/Zk-t’s daiighier'^ son, etc., or having sprung from a Anunci Lai. 
different stock us* A us maternal uncle etc., [is heir] and the 
text (To three must libations, &c ) is intended to propound the 
succession of such kinsmen, and the subsequent passage (To 
the nearest sapintht the inheritance belongs) must be ex- 
plained as meant to discriminate them according to their degree 
of proximity.)” 

Now, it is beyond all question, that the son of a paternal 
uncle’s daughter is a sapinda of the same description as the son 
of the father’s dmghter ; and if it is once conceded, as it must 
be that the word “etc.” used after the words “maternal uncle,” 
is comprehensive enough to include every relative who is com- 
petent, like the maternal uncle, to offer funeral oblations to the 
maternal ancestors of the deceased proprietor, we do not see any 
reason whatever whv the same wor<l “etc.”, which is also used 
after the words “father’s daughter’s son”, should not be con- 
sidered as comprelnuisive enougli to include every relative, who 
is competent, like the fatlier’s daughter’s son, to offer such 
oblations to his paternal ancestors. It is perfectly clear that 
both the texts of Menu relied upon in this verse are as general 
in their character as possible; fertile name of a single heir is 
not mentioned in either of them Why, then, arc we to suppose 
that the author of th(‘ Dayabhaga intended to limit the operation 
of those texts in the case of those sapindas who are competent 
to offer funeral oblations to the paternal ancestors of the de- 
ceased proprietor at the very time when he was extending that 
operation to every sapinda who is competent to offer such 
oblations, to his maternal ancestors only ? Surely, if this had 
been the real object of the author of the Dayabhaga, in open 
defiance of his own construction of Menu, who is universally 
regarded as the highest authority on all questions of Hindu Law, 
he would have not only expressed it in a language which could 
not possibly be mistaken, but ho would have also assigned some 
reason, good, had, or indifferent, to justify such a gross departure 
from flue very principle which he has so often declared to be 
the fuflidamental basis of all his speculations* On the contrary, 
let u$ considei' fot one moment what he has himself stated in 
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^erbe80, .soctioii VI, chapter XL This verse, which contains 
the final resume of all his discussions on the subject of inheiit- 
aiice, as is clear from the my position which it occu])i(‘s in tlu^ 
Dayabhaga, runs as follows • — 

“In like manner, thi^ ap])ropriation of tlu^ w<‘alth of tln^ dec- 
eased proprietor to his benefit in the umde which has been 
stated, .s‘/oD/W ni (^vevjf cosy^ be th^fhfeed u<‘ri^rd i mj ti> the Hjx/ci- 
Jied order"' 

Here, then, is a positiv(‘ injunction to d(‘t(a*miiu‘ evertf case 
relating to the law of inheritance according to the doctriiu^ of 
spiritual benefit ; and it is distinctly statc^d in the vtny next 
verse that this doctrine has th(‘ fullest sanction of Menu and 
other sages, from whom the whole Hindu Law is derived, 
The word ^rlednred" used in the passage above ^pioti^d demands 
particular attention. If tin' author of th(‘ Dayabhaga had 
supposed that all the details connect<Kl with the law of succes- 
sion had bc‘en finally settled by himstvlf, no necessity for any 
kind of dednetUm whatever cYvuld have possibly existed , and on 
such a hypothesis, all that lu^ w^ould have uajuired us to do 
would have been merely to follow those details accoiding to his 
own directions in each particular case It has bv^eii said that 
the words ^Uivrord nxj to fix' sp'xofied order wa)uld lathei go to 
support such a hypothesis, but it is clear that the specification 
referred to in this plac ‘ is no other than that contained in the 
preceding verse which mendy says “that the order of succession 
is regulated by the degree of benefit." 

Lastly, it has been urged that the precise^ position wdiich thi‘ 
son of a paternal uncle’s daughtca* wandd be (Uititksl to hold 
according to the prinei])le of spiritual benefit, wauild interhav 
with that which has been assigned by the author of th<^ Daya- 
bhaga to some of the heirs specified in the earlier part of 
Chapter XL Whether this is really the case or not, we need 
not pause to enquire, for what we have to determine in the 
present case is not the pn^cise position which the son of a 
paternal uncle’s daughter is entitled to occupy in the category 
but tvhether he is entitled to inherit at all. If the 
]])ayabb.aga has in fa6t given to any particular heir or 
' Wlichis not strictly consistent with the principle 

thmh feid down fot our guidance^ the utmOvSt 

i I ' I 5 I 


HINJ)U I.AW. 




, ! 
I' 


l! 


11 


that can 1)(‘ '^aitl is that that particiilai* heir er heiis should he 
al]o^u-‘(l to retain tlial jHtsitioii. But this ciieunistanccs even if 
tians cannot he acee])t('d as a snflieicait reason to justify the total 
exclusion ot one single-individual who is really eoni])etent to 
satisfy all the ie(|uiieinents of that ])rineiphe If in any case 
which may arist^ heixmfter, it should l)econi(‘ necessaiy for us to 
dett'rniiiie the piH'cist' position ^\hieh the son of a paternal 
uncle’s daughter is (aititled to hold in the oidei of succ(^ssion, 
the <]U<‘stion would fairly arise', namely, whether th(‘ details 
of a work Hkc' th(‘ Dayabhaga ought to he peimitted to 
over-ride the jninciple upon which it is admittedly hast'd. We 
have alread}^ shown that accoiding to the author’s ovmi inter- 
pretation of M(mu, the mmest heir is he ^\ho is competent to 
confer th(' grt*atc‘st amount of spiritual beiu'fit on the dt'ceased 
proprieter. Bui if, in any cast*, wt* art* hound to dt'jiart from 
that intei'preiation nnuvly ht'caust* he hinist'lf has done so we 
(It) in)t st‘e any reason whatt'ver why we should add to the 
inconsistency by pushing it further than the requirements of 
that particular cast*. vot })e in<t(le\ says 

Biihuaspati, hy juivhiy recoup' to ihp lptf('r of 

eo(leH\ hIiivp if no (lpri<ii(nh wnrp viado iOTondinfj 
fo thf reoHoii offlipJarr thfrp mirff he a fnlnrp of Justine” 
That this rule of construction is perfectly consistent with 
the dictates of good sense and natural justice, is beyond 
all question : and that we can safely accept it for our 
guide in the present case, is evident from the fact that the 
authority of its fraimu* is repeatedly acknowledged in the 
Dayabhaga itself, to bt^ one of the very highest on all questions 
relating to tht‘ Hindu Law of Succession. 

For the fori'going n^asons, wv arc* of opinion that the son 
of a paternal uncle’s daughti*r is entitled to be recognized as 
an heir according 1o th(‘ Hindu law current in the Bengal 
RchooL 

Peacmx^k, 0. I concur in the above judgment, and I 
would add thai. tin* above* vi(*w is borne out by the Dyacrama 
Sungraha, chapter I, section 10, para. 9, where itjs said, 
“In default of the pat(*rnal grand-father’s daughters son, the 
uncle’s daughter’s son succeeds, because he presents two oblations 
in which the deceased own(*^r participate*^ namely, to thcownm^’s 
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paternal giand-fathd and gieat-giand-fathei (/ ( his o^Mi 

<uiu CrOMiid siiahi maternal gu it-giand-fathei and gieat gu it-gi md-fathor ) 

t 

Anuiid Lil Kj:MP nid M V( PHiRSON" J J Cunciiiicd 

HoBHotsF J — I adheic to m\ oiigional judgment gnen on 
the lofeicuct mid I cuucm in this judgment as piactieull^ in 
accoidmct with nA o^Ml 

Non — Ihiis Ui \'3 down that iindei the T)aj ahha^a the doetiine oi 

gpiiitiial bencht is the guiding principle m a&ceitaming whetliu a poison is in 
the lint ot possible hens to a dec eased ptison is also in fixing his position in the 
01 dti of siu cession , and ilthuugh it has been raiint lined by len leained 
Hindu lawv CIS tint this uilc dot's not conetth icpiesent the doetune of 
Jimutavahin i it must now he taken as fiunl> e-stiblishcd 

Iht pimtipal bencht tint IS ^eneialh kept m MOW in this conneeticn, is 
tint denied honi the uffenn^ of ptnda^ it of the descnption knomias 

pun m t ^ffidiUufs \ihuh aie pcifoimcd on occasions of which the piincipal is 
the M ihfdfu/a a the 4 m((f cU\ immediate h puctclnijj. the "Dm Fuji in 
autumn 

U i\ pi( tana addha \ Hindu is hound to oftei jt nda to hn'deeeaeed 
tathfi ind tatliei an l^ieat j^iaiid fithci as well as to Insdccci ed matenial 
^land tithe 1 miteuml ^ual ^raiicl tathei and inateinai gi cat ^^i eat gland 
tathci Ihus tlie onh }>eitsOns fiom whom a deceased pei son can diiectH 
ucene pindas at i pit/ tan / i^/nddha iie hi« son j^iand son oi j^icat g^rind sc n 
and his diughtei s sem son s diughtei s sc n and giind son s chughtei s son 

V dcceised peison moitoiei In viitue oi iceicmcm} known as the Sa; tuda 
la Oi ( paiticipate-i in pnida diiectl^ offeiedtoain of his tin ee immediate 
pateinal incestois It follows theiefoie that a deceased peiscn enjc>s pandas 
oftei ed h} aiKison who stands in the lelationslnp ot son grand son, gieai giand 
son daughtei s son, son s daughtei s son oi giand son s daughter s son to an^ 
of his thiee immediato pateinal ince^tois 

Benefit thiough cn]o\mcnt ot pinda^f does not gofuithci, and the icascmng 
hy which the mateinai reUticjiis aie nought to he bi ought in as ccnfciieis ot 
spiritual benefit is no doubt open to cuticism They offei no pindan to the 
deceased nor any in which he can participate but it is said that b} offeiing 
find iH to Ins thiee maternal ancestois to whom he, while alne, was bound to 
offer pvidaa they confei some soit of spiritual benefit on him 

All these lolatnes, namely, the diiect gncis of puidm to the deceased, the 
offerers of in which the deceased jiaiticipates and the maternal lelations, 
who aie connected with the decease d m respect of the offering of p^ndm 
simply because they offu pindm to his maternal ancestois to him he too was 
hofund to give pit\dm aie legarted h\ the Bayabhaga as within the 

ihWcbilig of the text of Menu 

i twr ^ *rt?r I 

Aftfet* Uftih tlie S<ihnti/cu and then the Samanoclahaa 
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ihc tdcib ot tii< ( tliitllic AuuiidLil md )thfcib 

htth in dtfecciit liomtiit ^^leit ind tithu >t me ( » iiij^ idli u cUccabcd sued to 
Sit aside ail ilituation made !>} Uui^idJur s widoM in twoui of tlu difendiiit 
(tiuu (to\ uid who w IS tho ippt Hint htfcoit theHi^ht ouit >ik Piiifhuiin wh i 
wastjfiiijjidhdi s uncle sdiu»,ht< i s son was in existence uid the point w is tint 
if Pancliinin w is in the liin ot sue cssk n the iiliinlitts w h > w ei e ineiel> 
SriJ }flyu'< wcic not entitled to miintiin the suit is Pinelnunn hemg a Scipinda 
^wouldbe the pieteicntiil hen 1 he contest theietoie w is between Sapmda and 
iSaltilyt Tn iliUi ease wheie tlie e Jiitest was between tw i pei sons both of 
whom weie S (p n f rs nimel^ a bi ithei s dui^htei s sui and i piteinil g,iand 
tathei s j^i at ind s ju it li is beeulield tint tlie t nim i who is nit mentioned 
in the Dayibhagji cnild not succeed in pi etei t nee to the lattei whoistheie 
mentioned on the g,iound that the ‘iniount ot benefit confnied b\ him mav be 
^le itei Hun tb it contc lied b\ the ] ittei (Kuu Das / BiinaClnun T L R, 
15 Cah 780 1 he leidei will jbseue tint this point w is left open in the 
piineipil else 
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SELECTION UK LEAJjlNO CAhEs, 


JC)TlNDRA]y[( )HIJN TA( H )RE. 

V. 

GAN EN DRAMOHUN T A(.}( )1{E. 



[Rqxjrtnl hi L. R. Sn/>. 1. A., i/' : i) 11. L R., R. ([. ,■ 
/-S' Tr. R., ,VJ,9.( 

The following jurlgiueiit was (k'li\erc‘(l L\ 

Mk. Justice Willeh. — These were consdUdaled eniss-apjieals 
from a decree of the High Court of Judicature iu Bengal 
(Appellate side), disposing of numeious questions touching tin- 
right of succession to \aluable property^ partly -incest ra'l and 
paitly acquired, ot the late Honourabh* Prosoiinocuniar d'agoii*, a 
Hindoo inhabitant ot Calcutta, who died on the 3 ()th of August, 
1868 , leaving his only son, the ])laintiff, and two uidow 

daughters, with six grandchildren, the childr.m of daughters, 
him survi vdng. 

The defendants are thiee of the trustees and executors under 

the will of Prosonnociinmr, dated the 10th of October, 1«62, 

together with the persons in existence who claim a beneficial 
interest under the will, other than legacies and annuities (which 
are not ihsputed). The tiustees -ind executors are Opendramohun 
Tagore, and Jotindramohun Tagore and J turgapi-rsaud ihmkerjee, 

Jotindrainohun Tagore is named .is the first tenant for life 
and ht^ had, aud has, uo son. 


The defendant Soureiidramohun Tagore (named 111 ili,. „iil 

Shooshendramolinn Tagnre) is als,, mimed as t.-muit f,a Hf... 



Ihe defendant Proinodeeumar Tagore (a minor, ,s ,1,.. son 
ofSoiirendramohim Tagoiv, ami ivas horn in ,he lifetiun- of 
the testator. He is desciibefl as tenant for life. 

The remaining dcfemiant, Hiittendramolnn, Tagore (« 
tumor) is the grand-son of Lulitmohnn Tagore, wim was 
dead at t,h. -kfe Of a„, h- w.„ I,„,„ i,. tho lifettoo 

of tho featato. Hia fail,,,. 

testator. It the will bo valid, ho ia ontitlo.l to an oatato in tail 

male- 


mWrejM 9 m exsistence. The fourth trustee has nol ‘‘ 

ftough he dbes pot appear- to have renounced. No ‘ 


HlXDr LAW. 



to partitas has been raisod, «‘\r‘opl as to iho vs.iiil oi aiiy 

description of the capacity in which Jotindratuohn 'ra»-4orc 
lias been sued. This latter point was not argued bciore their 
Lordships, and they s(v no roason for doabtn*^t» that the ilioh 
Court right I}" over-ruled it. 

The will providisl for the testator’s datightei^ aud gniud- 
ehildnui, but made tio pro\ ision fa* the plaint stating that he 
had b(*e!i already pnn i<h‘il Ibr in tin* t»‘si‘U{aC hiitum* Tlmi 
pio\ ision was madt* Iw nuplial gift on ilm oiM-a^sion oi' the 
plaintiff’s marriage in tin* usar bs4d. vsluaj thort* was ^etths! 
upon him absi»lutely, by h!*^ father, a ya mindari, which then 
hatched rupees 7, (HK) p oMmuim, ami the present value of whieh 
ilu^ plaintiff does not sin e L|)on th(‘ death ofthe plaintiffs iirst 
wufe, his father also paid !\im the \aliu‘ of Ina* Wids, to wlueii 
he laid claim. The explanation of the evelusiou of the phiiunff 
from any further provision by this wall is supplied by the fact 
that he had become a Christian in the ytmr l8oI. No proceed- 
ings of exclusion or degradation had, however, follow (sl or been 
attempted. Nor does any such {|uestion aiLe as wc.s discussed 
in Abr(fhiini \\ Abmliff ui (l)asrolh(‘ law applicable to the 
convert’s mvn proptuly or as to the piu'sonal relatiiuis of him 
and his family. The Act XXI of 1850 appt‘ars to tludr Loidshipr> 
to be conclusive to show’ that this tdiange of religion does not 
affect the plaintiffs right of inheritance oi suit. 

As the present litigation turns upon the validity ofthe will, 
it will b(‘ convenient to stare its effecd, citing in tmaus those 
parts of it which call fa* interpndatioii. It was in tlu‘ Englisli 
languagt\ 



After reciting that the testator had acquired in s nei ally 
large estatrcs, both nail, and personal, ])artly ancicstral, but for the 
most part by his personal industry, and that thetestati>r had already 
made such provision for his son (lanemlramohuu Tagore (the 
plaintiff) as he considered sufficient, and that Ganemdramohun 
Tagore would nothing whatever under the will”, it purports 
to give all the testator’s property to four trustees, of whom 
Jotindramohan Tagore was one, ^''their heirs, executors, adioinis- 
tratom, representatives, and assigns,” uptm trust. 
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Jotindramohun 

Tagoie. 

n 

(Tanendramohun 
Tagoi c». 


As to the personalty (e\C('pt Jowi^ls, teo,, in the personal «so 
of members of his family, and sneh jewels, &c.,as -ihe person or 
persons for the time being beuefici.illy interested in the real estate 
or the income, or surplus income thereot, shall wish to retain for 
his and their own use”), to pay tuiieial expenses, dt'bts, audordi- 
nary legacies within aj-ear afou- hisdi'atipand to sell and to convert 
the rest into money and securities, and invest the proceeds in 
the name of the trustees, with power to change the securitii-s : 

To pay annuities afterwards given (except 1,000 rupees a 
month aftei wards given for worship) and legacies payable after 
the investment and 



Atter payment of such annuities and legacies do and shul! 
pay the surplus unexpemh^d of the said interest, duidends and 
annual proceeds unto the peison or persons who for the time 
being shall under the limitations and directions hereinafter 
contained and expressed, be entitled to the beneficial eni«yment 
of my real property, or of the rents and profits or surplus .enUs 
and profits thereof, and so soon as all of the said annuities and 

lagacies shall have fallen in and been fully paid and satisfied. 

do and shall stand possessed of and inteiested in thesaul linst 

moneys and securities, and the interest, divuleiKK, and annual 

proceeeds thereof, in trust absolutely for the peison oi pm sons 
entitled under the limitations and diroctn.ns luueinafter 
contained andexpressed, to the beneficial or absolute enjoy- 

mexit of my said real property 

of “realty or immoveable property,” oi of the nature 

ealty, to apply the profits in aid of the income of the peison- 
a y in payment of debts, legacies, and annuities 

To pay 1,000, rupees a month for the voiship of idols ; 

And the residue “to the person «i pei sons” lor the' time 

u^dfr th “j'lyuimt fho teal estate 

nae of ‘he will -fot the absolate 

desit« th * TeTr aid ‘he will 

aesues that the trustees or trustee shall hold the said teal 

pel f ‘-ht otsueh 1« urelri' 

ZmlZ r of ‘ho will; that, aft,, 

ftj t f of ■“lagoment, the person or pewns for 

‘he truie beu.g entitled to the heneflcial enjo,.,enZ4“r;" 




Hixnr L\Av 




pn^perty, or of the income or suiplus thoiiot, sliould lecm’ve 
rupees 2,500, a month, and that f h<‘ legaiit^s and annuitiohsiioukl 
lie paid gradually out of the balance, with inhui^st ut 5 peu-evnt. 

The will then dir< t‘ts as follows : - 

**An(l so soon as all ih« lc4icies, and uiiiiuilies (save and v\e(*pt the said 
sum of t up " s 1 ,0 M, toi I !i«* u )i ship of thc^ s ml i loK) ^neu in this niv will, 
shall h we fillen lu oi la t u pod anil hdl\ sUislud, Ihtn in trii^t hath- 
with, to convey tU(‘ smi u i] ^^tl^e ml pniuias unto and to i he usi of 
the person w ho shall undei the Inintatioiis and chie« lions hcieiu loniained 
he entitle i to the benelh i d luteieat then in, woth and subjeet to sue h md 
the like inuitations, piov isioiis, anddueitions as aie htiematter isintained 
and expressed ot and eoiReniing the siid lea! tstate, so tai a« the then 
conditions of ciroumstanoes will permit, and so far (hut so far only ) as such 
limitations or dueetions can be mtrudueed into any d< ed of coiiveiance or 
settlement wothout nifiingnig upon or \iolating an^ law against peipetuities 
winch may then be m ioroe, and apply to the siid real estate oi the coiivev. 
ance oi settlcmsnt of it as last afoiesud (if any sueh law theie shall be) ” 

All the gifts, &c., in the wdll ai'e declared to be subjeet to the 
bequesttothe trustees, and to the provisions and declarations 
with reference thereto. 

The will, then, after reciting that the testator’b father had 
established certain idols at Moliajohur, and had given a talook to 
supply the means for their w’orship, and that .such provision was 
insuffijieut, gives the rupees 1,000, hefore mentioned, per month 
for the purposes of the worship. 

Provisions follow for the momhers of his family, other than 
the plaintiff, by annuities ami legacies, to vest upon the tesfatoi’s 
death. Then follow provision, for smvants, for chaiities, and lor 
founding the Tagore La\v Professorship. 

The will then disposi's of the real property as follows : 

“And whereas I am, among.stother property, possesstsl of and 
entitled to azemindari or talook called Perguimah Patleadah, and 
Kismut Patleadah, in Zilia Rungpore, subject to an annual consoli- 
dated jumma, payable to government, of rupees 40,555-13-3, and I 
am also possessed ofand entitled to other estates and property in 
Zilla Rungpore and other districts, and also to a ghaut, which I 
have erected and built on the river bank side of the Strand Road 
in Calcutta, and also to land and buildings opposite thereto, abut- 
ting on and near to the said road, and also to the Boitakkhanah 
house, land and premises, whore I usually reside, and also to 
varions bther parcels of real estate.' And wherea* the frequent 
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Tagore. 


division and sub-division of estates in Bengal is injurious alike to 
the families of zemindars and to the ryots, wlm arc in con- 
sequence opjjressed by numerous and needy landlords having con- 
fiicting interests, whence arise disinites and litigations. And 
whereas I have bestowed much time and money on tlio improve- 
ment of my estates and of the condition of the ryots and tenants 
thereof and I am desirous that such improvements shouldcontinue 
to go on. and should not be intfirrupted by any division of the said 
estates, or disputes concerning the same : Now, therefore, I give 
and devise (subject always to the devise to the said Eomanauth 
Tagore, Opendramohun Tagore. Jotindramohun Tagore, and 
urgapersaud Mookeijee hereinbefore contained) all the real pro- 
perty of what paiticular tenure, nature or kind soever, and also 
1 laiy, horses, carriages, farmyard, furniture of the Boitak- 
kannah, jewels, gold and silver plates, &c., which I shall, at 
t e time of my death, be possessed of or entitled to, to 
and for the following uses, and subject to the following 
provisions and declarations, that is to say:_Unto and to 
10 use of the said Jotindramohun Tagore, for and during 
ho term of his natural life ; and from and after the determina- 
ioii of that estate, to the use of the oldest son of the sai.l 
Tago,,, ,vl,„ .k.|| l,e b„„. , hiring 
If life ol such cHesl ; ,„,d n,, cf that 

Ofetc fe the use of ,h„ S.01 and other sons snocfssi.clv of ih,. 
Z rt r '“‘“*•““■''■ 1 " ragont, according h. 

hen .cspccuvo senronhes, and the heirs .n.fecf ,h„ir. ns, 
of tht ““r™'-'' f f 

J^iadimnohun Tagom, who shall he born .hiring my life smVe;" 
dy according to their respective seniorities, for the life of each 

of ’ 1 sons successively 

f such second or other sons of the said Jotindramohun Ta^orl 

elde- f ih”* of t'heir respective bodies issuing, sotharthe 
eldei of the sons of the said Jotindramohun Tagorfborn in my 
lifetime, and his firsf. „r>,j .ahu . “om m my 


sons successively, and the heirs 


male of their respective bodies issuing, may be preferred to and 
my 1 etime, and his and their respective first 
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awl uther sous s!im‘.ssi\ and the heirs luale ef their 
respe(dive bixlies issuiiig : and after the failure nr detenninaiiuii 
of the uses and estates hendobefore linu*tt‘d, to the use of 
each of the sons of the said Jc»tin(irainohim Tagore, ho shall be 
born after my death sueeessii ely, aeeordiag to their respeetive 
seniorities, and tlie heirs male of their n‘spectiv<* bodies issuing, 
so that the ehler of su(*h sons and the heirs nmh‘ td* his body 
may bi^ preferred to ami take before the younger of sucdi sons and 
the heirs male of their and his respeetive bculies issuing ; and 
after the failure or determination of the uses ami estates herein- 
before limited, then to the use of Sushendraim>hun Tagore, the 
second son of my brother, Hurrocooinar Tagore, for the term of 
his natur«il life ; and after the failure or determination <jf that 
estate, ” 

Then to the sons of Soiirendramohun Tagore and their sons, 
and the heirs male of their l)ody respectively, in like manner as 
for Jotindra’s, and after the lailiire or determination of the said 
se\eral estates and uses, Ui the first and other sons, and their sons, 
and the heirs male of their bodies, of Lullitmohnn Tagore 
successively and respectively in like manner as in the case of 
the suns of Jotimira and Souremlra. Like limitations as to 
cdher persons, as to which no further <pu‘stion arises, 

Tluui follows a provision that ad(>pted sons shall be deemed 
soasof the boily within the will, but b(‘ postponed to actual issue 
of the body. 

The will tlum contains a special provision for preseiw ing 
strictly the tdiiractiU' of the estates of inheritance w^hich it 
proposes to create*, as follows 

‘‘And 1 declare that in the construction of this my wall, sons by 
adoption shall ahvays be deeiued younger than, and be postponed 
to sons who an- the issue of the body of their father, and that 
the elder line shall ahvaysbe preferred to the younger, and that 
every elder son of each heir in succession by descent, and, failing 
descent, by adoption, and his issue or heir male by descent, and, 
failing descent, by adoption, shall be prefeiTed to every younger 
son and his issue or heir male by descent or adoption, to the 
exclusion of females and their descendants, and to the exclusion 
of all rights and claims for provision or maintenance of any 
person, mala or female, out of the estateT 


Jotiiifli amr>iiiin 
Tagore. 
r. 
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It next, provides that such estates of inheiitance shall not be 
I alienable, as follows : — 

“And I declare my will and intention to be to settle anti 
^ dispose of iny estate in manner aforesaid as fully and conipletely 
as a Hindu born and resident in Bengal may give or control the 
inheritance of his estate, or a Hindu purchaser may regulate 
the conveyance or descent of propeity purchased or acijiuied 
by him, and subject to any law or custom of iUngland wbcicby 
an entail may be barred, atiected, or destroyed.” 

Then follows a proviso for cesser and limitation over of the 
estates, whether for life or inheiitance, in case of any part of 
them being peimitted by any holder “to be sold for airears of 
(Government levenne”, or m case of failuie “to keep np in a due 
state of repair, and to use as his residence in Calcutta,” the 
testator’s house and fuiniture, &c, in which ease the peison 
next in succession is to take as in case of death. 

There follows a power to improve and to make leases for 
twenty ye.iis without fine, and with power of re-entry. 

The remainder of the will consists in directions to the trustees 
as to management and a power of appointment of n(>w tnistec.s 
in case of death, refusal, or incajiaeity , and it appoints the 
trustees to be executoi-s, and gives certain powens to “the acting 
executors or executor.’’ ^ 

Theie are two codicils. The fiist makes fuithcr pi o vision 
for the children of a daughter. It speaks of the testator’s 
‘ trustees or trustee.” The second revokes that portion of the 
willwhichielatesto won,hip and charity, which it .states to 
have been otherwise provided for by the testator. 

The plaint, after stating these facts, alleges that the 
trustees and executors have, against the directions in the will 
improperly sold or disposed of a portion of the of the 

personal estate, consisting of Company’s paper, and that there 

m danger of future waste. 

The plaint prays in substance that it be declared 

to H ^ heir-at-law, is entitled 

to represent the estate ; 




That t^ie had no absolute power of disnosition 
especially of ancestral estate-; or aisposition. 
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3. That the ti lists as to the residue, alter pajiiu at of the 
teblamentary expenses, legacies, and annuities, aie ^oid, or at 
least void, save so far as they gi\e Jotindraniohun Tagoie a 
life-interest and th<it pLiinl itf is entitled after Jotindramuliuu 
Tagort’s <ieath ; 

4. That the pLuutiff is entitled tt) an account/ of the 
propeity, and the diclaialion oitln^ lights of the parties, and 
inci<ii‘ntal itdief hy reetn\cr, injunction and oilierwise for 
securing his interest, and an adeipiate maintenance, it he be nut 
declaied entitled to an immediate inteiest , and 

5. For fill ther lelief. 

The answer of the tnistees and executois, and that of 
Sourendramohun Tagoie, admit the main facis, with some 
qualifications not at prestnit matenal : and tint of tin trustees 
and executors denies that they have impropeily disposed af the 
eNtate. They submit that the will is valid, and ask for proper 
declarations and duections. 

The infant defendants respectively pray that their rights, if 
any, may be protected by the Court. 

The following issues were settled by tlie High Court : — 
Does the plaint disclose any cause of action ? 

"’HmnvJ , — Did the testator die intestate with respect to any 
and what portion of his estate ^ 

''Th i r(L —Was any and wliat part of the immo\ cable propm ty 
of the testator ancestral estate, and if m), had the testator 
power to dispose thereof by will ^ 

'^Fimrfh ,- — Are any and which of the gifts or limitations 
contained in the will and codicils of the testator void in law ^ 

What are the rights of the parlies lespectively 
under the will and codicils ? 

Sixth. — Whether the plaintiff is entitled to any and what 
maintenance out of the estate of the said testator ? 

^'SeveMtL — Whether the executors, defendants, have misap- 
plied any and what portion of the testator's estate 

At this stage, the cause was heard before the High Court 
(Ordinary Original Oivil Jurisdiction), and the learned Judge, 
Mr. Justice Phear, the plaint. 
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Upon appeal before the High Court (Appellate J urisdietioii), 
Jotindiamohun present Chief Justice Peacock, and Mr. Justice Norman, it 
Tagoie decreed — 

Ganendi am ohun 

Tagore. (a) That the deciee of the Lower Court be reversed j 

(h) That the plaint in this suit JoCkS disclose a cause of 


action : 


T.igoie, the testator in the 
as to certain portions of his 


(e) That Prosoniiacuinai 
pleadings, did die intestate 
propert} ; 

(d) That part of the immoveable propeity of the said 
testator was aneestrai estate, and that he had a aght to dispose 
thereof by will ; 

(c) That the plaintiff is not entitled to any maintenance; 

(/) 'That the devises and gifts to Jotindramohiin Tagore 
for life are valid, and that (subject to debts, legacies, and 
annuities), he is entitled during his life to the beneficial enjoy- 
ment of the real property, and that he is entitled until the 
legacies and annuities shall flxll in and be satisfied, to leeic-'ve 
the sum of rupees 2,500, a month out of the net rents of the im- 
moveable property, and also the surplus rents of the said 
immoveable property, and the unexpended surplus of the 
interests, dividends, and annual proceeds of the moveable 
property which shall, from time to time, remain unexpended ; 

(g) J hat the said Jotindramohun Tagore is entitled for life 
to use and enjoy the library, jewels, and other personal property 
directed to go with the real estate ; 

(h) That it is not necessary to come to any furtluu' finding 
upon the residue of the fourth issue, or to make any declaratimi (d* 
rights so far as they relate to the immoveable property, or to 
any portion of the rents thereof, or as to the surplus income of 

the personalty, so long as the debts, legacies, and annuities are 
unsatisfi.ed ; 

(i) That the trust as to the personal estate, after the 
annuities and legacies given by the will shall have fallen in 
and been fully satisfied, is void and invalid, and that the 
beneficial interest in such personal estate is vested in the 
plaintiff, as the heir and representative of the said testator ; 


hixdt: law 


{k) That th<‘ o\<*cutois and tinst<M‘s au bound reiidor 
to lh(‘ pLuiitill an a(‘(*o\inl. 

(/) x\ih 1 aitoi dispobini^ ui‘ t In eo^ts it was <>idor(‘(l and 

dofTetal , 

{m) Tlial iho <MstMna\ 1 k‘ ioinando<l tu lln* Lowei (^ant, 
wall a re(jUost thai il \\ill!i\ tin '-ixtli (o ) issno, and ridtirn its 
finding thon on with iin o\id«*nn< li» tin appellate* (^airt 

Thereupon appeals weu poftand in Hoi \Lijesly in 
Council by tho plaintiff, by Jotmdiannduin Tagoio, and by 
Soiirendraiuohtui Tagoio i ospect i\i‘l\ , which ha\e been cou- 
sulidaleal, ami the (*ast‘ was argu<‘d before this Board, when 
their Lordships adjoiiiniHl the heuiiig in order to allow tho 
d ‘fendaiit, Suttendnonuhnu l\m>u who was not lepresentcd 
on the argnineait, tin op[;atuiut\ of being InsiuL Of that 
opportunity Ik* luH not a\ail(‘d hiinselt, ainl the* case is ripe 
tor juelgineni. 

The epiestions presented l>y this case must he* dealt with 
luel decidcil according to the Hindu Law jifon ailing in Beiigah 
to which alum* the propeity in epiestieai is subject. Little or 
no asbisianee^ can be deri\ed ir*>in English rules or authorities 
touching the transfer ot property or tin* right of inheritance eir 
suewssion the^reto. Varnais complicated rules w'hich ha\e 
been establisheil lu EnglaiKl are wholly inapplicable fo the* 
Hindu system, in whicli proper!}, whether moveable or immove- 
able is, in general, suljt'ct to the same ruh* of gift or will and 
to the same coiuse ol inhentunee Thi* law of Englaml, in the 
absence <d custom, atlopts tin law oi primogenitun* as io nilu*rit- 
able freeholds, mnl a <listribution among the neanst of kin as 
to personalty,— a distinction not kmovn in Hindu Law. Tho 
only trace of religion in the history of the law of succession in 
England is the trust (without any beneficial interest) formerly 
reposed in the Church to administoi peisonal property — 
Dijlr V. Walford (J ). In tin* Hindu Law^ of Inhmitanee, on the 
contrary, the heir or heirs are sidected who are most capable 
of exercising those religious rites wdiich are considered to be 
beneficial to the deceased. 
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Whilst, hovNo\e3, rules of detail prcNcuhno in Eii^idniid are to 
be laid asid(\ there aie giuiera! piiiiinples alieetiiig the transfiU’ 
of property which lunst pi(‘\ail \vhon‘\er law exists am! to 
which resort must be had iu deciding m \< ral <|uesiiuus of an 
elementary character, which havi‘ bems stronol\ aigued in thi*^ 
case, and aa to which ih(‘rt is no ]mH*ise aiUhouU. 

The powia* oi piriing wiili property omn^ ac(|U!icd as to 
confer the same properly upon anuthei, must l.ikt* elhsa either 
by inheritance or transfer, each a(‘eoi*diug to law. 

Inheritance does not depend upon the wdl of tin induHlual 
owner; transfer does. Inheritance is a rule laid down (oi m ilm 
case of custom lecogiiiscd) b} the State, not merely bn the 
benefit of individuals, but toi reasons of public politw ( 1 ). 

It follows directly from this that a private mduidual, who 
attempts by gift or wdll to make pioperty mhcHtabh^ (dherwise 
than the law directs, is assuming to legislate^ and that the gift 
must fail, and the inheiitance take place as tln‘ law directs. 
This was well expressed by Loid Justict^ Turner in Xoerpe- 
w Donohuixhio MnllUk A man cannot 

create a new form of estate, oi alt<n the hia* of surcs'ssion 
ailow’^ed by laxv, for the purpose of rsuiying out Ills own wishes 
01 views of policy 

Another general principle appiicabh‘ to transUns in gift 
(moie libeially applied in the law of lidighuid to wills Ilian 
^ gifts nihr tnim) is, that a benignant isaistruction is to be used, 
and that if the leal meaning of the docunumt (*aii be reasonably 
asc(‘rtainod from the langimgi used, though that language be 
ungrammatical or untech nie d, < a* mistaken as to name or 
description, or m any otlur mrunier incornct, provided it 
sufficiently indicate what was meant, that meaning shall be 
enforcerl io the extent and in the form which the lawallowK 

Accordingly, if the gift confers an estate upon a man with 
words imperfectly describing the kind of inheritance, but 
showing that it was intended that he should have an estate of 
inheritance, the language would be rc^ad as conferring an estate 
in heritable as the law directs. 

If an estate were given to a man simply m Hhuut express words 

(3; 6 Moo. I. A. .W ; 4 R , P (J., Ii4 , I J>andit P C. J. 58 
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of iiiheritaiiee, Jt wtMild ui tht‘ nliscnui* of a (‘onHu'tino 

carry (‘i"' nndc'r Ihc nt Maf* of law it (1 <h‘s 

by will in En^Liud) a^ estate ol iulw lit aiwi Ittluie w<‘re 
aclflcd ii'i such a gilt an imptuieci desciiplion ol it < 1 -. a gift ol ^ 
iiiheiitane(\ not excluding 1 In* inhentaiun* nn]>os{^(M>\ tin* law 
an estate* of inhoi itaiua* would pa^s 

It, again the gdt were in lenus of ui estati luheiilable 
according tt» Kiw, with supu uld< I w^kK i(*-ti.cting ihe 
pe)Wer td transfer wdiu‘h the law ann< to that ostau* tin* 
restriction wouhl be rejected, <is bom^ n‘piioisant 01 rather 
as being an attein])t to take away tin* powei oi transtei which 
the kuv attaches to ihe estate which the gi\ei has sufficientlj 
shown his iiiteiitiou to eieate, though la <Hlds a <jualitication 
which tin* law does lot leeognize 

It ivn the other hand, the gitt weu ti) a man and his h(*irH 
to be selected fDan a line othei than that sjk citied by law 
expr(*ssly e\cludiiig the leg<il couise ol inln ritan(*e. as, tor 
instance, it <ni estati* were grante<l to a man and his eldest 
nephew, and tin* eldest neplnwv of such <‘ld<‘sf ncpliew. and si) 
forth, for e\ei to taki* as his ln‘iis, to the (*\<*liidon ot all other 
heirs, and without any of the pt*iso!is m> taking ha\ ing llie 
power to disposi* of the estati* during his lifetinn*, - In^rm inas^ 
much as an inheritaui'e so deseiilK‘d is not k*gal siu‘h a gift 
cuimot take etfeet e\ei*pt in lavom of sueh poisons as eould 
take undet a gilt to tin* (*\eni to which tin gilt is consist ein 
with tht* law. The first takei wouhl in this ease, tain* hw his 
lifetime, because the gt^ cr had at l(*ast that intt*ntion. He 
cmikl not take mone bt*caiise the languagi* is inconsistent with 
his having any different iiiheritanee from that whieh tin* gift 
attempts to confer, and that estati* ol mhoiitain'c which if 
confers is void. , 

It follows that all estates oi inhoiitance created by gift or 
will so ftit as they are inconsistent with the general law of 
inhoritance are void as such, and that by Hindu no 

pemon can succeed thereunder as heir to th^ estates described^ 
in the terns which in English law wumid dt‘signate estates tail. ' 

I It tetnains, ibwwer, to be considered whether the persons 
m iti tail, nr heirs of inheritance not recognised ^ 
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bylaw are sufficiently dMgnakMl te l.tke siieeessu ely b} wnynf 
gift that wiiich the will incoirectly assuiiu‘> to gi\(' them uh 
heirs, so that they may be reoardoil as a suecessieii uf duiun^s 
for life, having thcpowwaiul sulyeci to thi‘ restrictions sought to 
be imposed by the wall upon i he siiceessi\ e lieiis in tail, or whether 
the language of the will is such as to show that tln^ first taker 
was to have an estate of inheritance according to law, and that 
the wordvS of sp(‘cial inheritance may be s<nd to include such 
estate at least and the lesidne be rej(‘ett‘d as an attempt to 
impose fetters inconsistent with the law. 

This makes it necessary to consider the Hindu Law ot gilts 
during life and of wdlls, and the extent of the testator’s powci, 
whether in respect of the properly he disils with, or the person 
upon whom he confers it The hwx of gifts during life is of the 
simplest character. As to ancestral estai(‘ it is said to be 
improper that it should be aliemsl by the holder, wu’thout the 
concurrence of those wdio are interebted in the suecessKua but 
by the law as prevailing in Bengal at least (1), the iiiipropritd} 
of the alienation docs not affect the legal character of the act 
(faetvm rah4\ audit has longhcien lecognized as law in Bengal 
that the legal power of transfer is the same as to all piopeiiy, 
whether ancestral or acquired It applies to all persons in 
existence and capable of taking from Uie donor at the time 
when the gilt is to take effect so to fail wuthin tin* pifficipU 
expressed in the Dayabhaga, Chapter L v, 21, by tlu* phrase 
‘Relinquishment in fav(*r of the donee wdio is a sentient person/’ 
By a lule now generally adopted in JuiispiucleiKa*, this class 
wmuld include children in embryo wh<j afti*nvards come into 
separate existence. 

As to the case of adopted childien (so much ndied upon 
during the argument), it is distinguishable because the 

peculiar hx^^ applicable to that relation. The Hindu Law 
recoguizeh an adopted child, whether adopted by the father 
himself in his lifetime, or by the person to whom he has ^iven 
the power of adoption after his death, from amongst those 
of his class, of one to stand in the place of a child actual^ 
begotten by the father. In contemplation of law such 

(I) Asto Madras, see to the same effoot, Valinayagam PillaiY. Pacheke 
1 Madias High Court Rep., 326 ; 1 Noitou, L. C. 334, S. C, i 
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child IkS bei^otteii by the father who adopts him, « r ter «Uid on 
behalf el ^\hein he is adoptcMi. Such (‘hihl may beprexided for 
as a person whom the law reeot»ni%es as in existence at the 
di^ath of the testator, or to wdioin, bj way of i‘\c(‘ption, 
nut by wa} of riihe it gi\es the capacity of inheriting or other- 
wise* taking Irom tin* test^dot, as it he had t \iste<l ai the time 
of ihi* ti‘stat(»rs deatli having In mi a(*tualU b(‘gotten by him. 
Apart from this i xei ptiona! ea'-e, which scrv< s provt* the rule, 
the law is plain tint the donee must la* ,1 jan-son in (*\!st(*m*e 
eapahh* of taking at tin* time winm tin* gift tab-s (‘lf(*et 

xVs to gifts by wmy of will, whatever doubts may havt* once 
bei*n ent<‘rtained by learned persons as to the existence of the 
testammitary power, thost* doubts haw* been <lispelled by a 
eotirsc of practice in its(‘lf enough, it n< cts^arv, to establish an 
appro\e<l ustige, and by d siH“ii*s ot judicial decisions both here 
and in India, proce^‘ding ujioii the assumption that gifts by 
will are legally binding, and recognizing thovalhlity ot that 
term of giit as part and parcel of the gein^ral law. The 
inti eduction of gifts b\ will into gein*ral use has followed m 
[ndia, as it has don 3 in olh *r countries, the conveyanet* of 
property i ri nn. The same may he said of tin* Eianaii law- as 
pointiMl out hy Mr. E. C. Clark in his inttuvsting treatise upon 
Early Roman L*nv,'' p. 1 1K, in wliich the testannmtary power, 
apart from public sanction, appears lo haw* binm <1 development 
id the law of gifts iaft r ri nn. 8nch a dispositi<m of property, to 
take effeet upon ilu* di*a1h of the donor, though ri‘\oeabli* in his 
lifetime, is until nwocaium, a continuous act of gift up to the 
moiinmt of death, and dots then opeiate to give the property 
disposed of to the persiuis desigmited as b(‘nehci<H'ies. Tlngy take 
upm tin* ileath of the testator as tluw Wiuihl if he had given the 
property to them in his lifi^tiims Tlnuv is in) law isxpnsssly and 
in tiTiWB applicable to persons who can so take. The law^ of will 
has, however, gri>wn up, so to speak, naiiindly, from a law which 
furnishes no analogy but that of gifts, and it is the duty of a 
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HnnieJl (1), in accordance with principh‘s gt‘ii(‘rally nwgiim^L 
“This case”, said Lord W(‘nsl(‘ydah\ — “is in some sense n<‘W, 
as many others ar(‘ wiiich continually occur, hut we ha\t no 
right to considtu' it, because it is m‘\\ as (uh* fur which I hi' 
law has not provided at all : anil because it has not yid betui 
decided, to dtcide it tor ours(‘ht‘s according to our jmlgment 
of what is right and expiaheni. Our Oonnnon Law system tsai- 
sibts in t]i(‘ <ipplying to new combinations of circumstances those 
rules (){ law w^hieh wa* den\e tium legal principles a!Hl judida! 
precedents, and for the sak(‘ of attaining uniformity, consistency, 
and certainty, wv )niist apply those lades, w^her<4heyare not plainly 
unreasonabh' and incon\ eiiient, to all cases which arise : and 
we an' not at liberty to njeet them and to abandon all 
analogy to them, in thost' to which they have not yet bi*en 
judicially applied, because wa* think that the rules are not as 
convenient and reasonable as we ourselves coidd have <levised. 
It appears to us to be of great importance io kee]) this principle 
steadily in view^, not mmely for the <1etermination of this 
particular case, but tor the interests ol law as a scieucf*/' The 
analogous law in this case is to be found in that applicable to 
gifts, and even if wills weie not uni\ersally 1 h‘ regarded 
in all respects as gifts to take ('tfect n2)on death, they an* 
generally so to be regarded as to the property wLic'li they can 
transfer, and the pewsons to w^luan it can bi' tivansferria!. 

the judgment delivered by the Lord Justice Knight Bruce 
in the ease of Hrenmifij v. Dfnohantfhou 

MiiUirh (2), was much relic'd upon to show that the English 
law as to executory devises ought to be applied in dealing 
with Hindu succession, and Justice Phear, upon the 
authority of that case, held that, “then' is nothing in Hindu 
law' to prevent a testator from makiiig a gift of property to an 
unborn person, provided the gift is limited to take effect (fo 
use the words of the Privy Council) if at all, immediately on 
the close of a life in being,” The expression in the pidg- 

ment of the Lord Justice thus relied upon, was as follows : 

^We are to say whether there is anything against public 
convenience, any thing generally mischievous, or anything 

(i) 1 01. &:F., 546. 

(2) 9 Moo, I. A. 135 ; 1 Panait P. C. J. S37. 








Flixm'’ I AW. 

against tha ^aiiaral j)riaaij)l<j> <>i‘ Ifindu Law in allowing a 
tnstator to gi\ i* pntparty. w hoilior by way ot nauaindor or by 
wa)' of oxeeulory lH‘quoh! (to InaTow t<*rins from tin* law <»i 
Englaml) upon an o\out \\hiolli^^o lia]>pen. ifal all, iinme- 
cliattdy on tlio doso of* a lifo in boing. Thoir Li>r(lsliips 
think that lhor<‘ is not ami that than* wonM In* groat gtmoral 
ineon\onii‘n<'o and publio misohiof m dou\ mg such a ])owor, 
and that it is I lit'ir duly to <h1v iM* llm Map‘st\ that such a powor 
{h»es mvistd a\ (•onsi<h*ration of Iho snbjixa-mattoi to wtdoh those 
roinarks were applied, will, !ntwo\ or, at oina* slxnr tlmt, they 
were not inteiidod to lia\o the exttmsivo ofiiwt attributed to 
them. The (pu^stion was not as to tin* efifbet of a gift to a person 
not in exisionee, but, w hot Inn* a ])orson in e\istono<‘ and oapablo 
of taking umh'r the will w h<*n it bad offoot might become 
entitled upon a futur<* oontingoney to receive an ailditioual 
benndit. 11 m testator devised an estau* to sr\<‘rnl sons, with a 
proviso that, if either of such sons di<‘d without having a son or 
son s son living at his death, neither his widow nor ilaughter 
should g<‘t his sliaie, but that the same should go over 1 o the 
other sons. Their Li>nlships Inbl ihe gift o\(‘i lobe valid. 
The point in (|neslion, tiieretore, was not raised, and could not 
havi* been decided as supposed. Monauia*, iu the subset jueiit 
ease of Ihhln v, Ilatn /f/s/zoec dc/u/?;/ i^lttnrdry 
( 1 ), in which the b*stanH‘mary power of disposition by Hindus 
in Bengal w\as fully reeognizt'd. it wim distinctly lai<l down that 
tin* nature and e\t^•n^ of sm*li power, so tar as rt*latesio contin- 
gent remainders ami executoiw devises, is not t<» be rc'gulated 
or governed by way of analogy to tin* law of England, which law 
applies to the w^ants of a stati* of society wiilely diffvaing from 
that wduch prevails amongst Hindus in India. It is obvious, 
fchertdbre, that the conclusion arrivasl at in the lower Court as 
to the result of the judgnuait in tlu* former ease was erroneous. 
I Their Lordships for the reasons already staltHl, are of opinion 
[ that a person capable of taking under a will must be such a 
* person as could take a gift Intev and therefore, nmst eitlier 
in fact of in contemplation of law, be in existence at the death 
of the testator. 

Their Loidship^, adopting and acting upon the clear general 
m 10 Moo* t A., ; $ W. f „ h Q, U ; 2 Pmidit P- C, lii, 
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principle of Hindu Law that a donee must bo in existeiioo, 
desire not to express any opinion as to certain oxci^plional rases 
of provisions by way of contract or of conditional gift m\ 
maiTiage or othei family provision, for which authority may 
be found in Hindu La^w or usage. 

These general preliminaries being laid clown, it will he 
proper next to examine in detail the various c|uestiioBS raised 
upon the discussion of the particular will in their natural order, 
first disposing ot those which would apply equally to a gift as 
to a will, and next, to those which afiect the will in qiu*siio!i. 

It was argued on behalf of the plaintiff, in the first plac(‘, 
that the will is roid by reason of its being founded upon tht' 
creation of an estate in tiaistees, absorbing the whole interest 
in the property, and out of which the interesis of the bene- 
ficiaiies are to be fed. It was maintained that an estate, to be 
held in trust, can have no existence by the Hindu Law, and 
that, as the foundation of the will fails, the w’-hole siiperstrue- 
tiiro must fall. This is hardly consistent with the admission 
in the plaint, and upon the argument that the legacies and an- 
nuities to be paid by the trustees, and wdiich arc equally tound- 
ed upon the trust, are unassailable. The plaiiititf, howevcj; 
is not bound by an admission of a point of law, myi* precluded 
from asserting the contrary, in order to obtain tin* relicT to 
which, upon a true construction of the law, he may up])ear to be 
entitled. This argument for the plaintiff also gives the go-by 
to the consideration that if the trusts be void, they are not 
illegal, and that it they arc struck out as \oid, the c‘states cap- 
able of being created by the will, and \?hich the ti lists wore 
introduced to secure and maintain, wmiild thereby become im- 
pressed directly upon the estate, subject to charges tor legacies 
and annuities which on all hands are admitted to be valid, as, 
for instance, upon a gift by a will to receive and pay A an an- 
nuity, and subject thereto in trust for B ; if the trust bo %micl, it 
should be simply struck out, and B would have the property, 
subject to the annuity. 

Their Lordships are unable to give any effect to this argu- 
ment against the admissibility of a trust. The anomalous law 
|which has grown up in England of a legal estate which is para- 
fmoimt in one set of Courts, and an equitable ownership which 
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is paramount in Courts of E(|uity, (loos not o\ist in and t>iu>!!t 
not to be ininduced into Hindu Law. But it is obvious that 
property, whether moveable or immoveable, must, for manv 
purposes be vested, more or less absolui<dy, in some ])erson 
or persons for the benefit of olher persons, and trusts of vauous 
kinds have been recognized and acted on in India in many eas«‘s. 

Implied trusts veie DH'ogni/.t^al and I'stablished luu'e in tlie 
ease of purchasi' in (foopei^lf hi (Uusan) \. t/oa/yo- 

peTQiiud irosnin (1), and incases of <i proMsion for cluirity or foi* 
other benoficient objects, such as the professorship pnjvidial for 
by the will under consideration, where no estate is conlerrc‘d upon 
the beneficiaries and their interest is in the proceeds of the 
property (to Avhich no objt^etion has been raised) the cieatioii of 
a trust is practically iieci'ssaiy. 

If the intended effect of the argument upon this point 
was to bring distinctly under the notice of their Loidships the 
contention that under the guise of an unnecessary trust of 
inheiitaiice the testator could not indirectly create beneficiary 
estates of a character unauthorized by law, and which could not 
directly be given without the intervention of the trust, their 
Lordships adopt that argument upon the ground that a man 
cannot be allowed to do by indirect means vhat is forbidden 
to be done directly, and that the trusU can only be sustained 
to the extent and for the purjiose of gi’viig effect to those 
bmieficiary interests which the law recognizt s, and that after 
the determination of th )se interests tlu' bmiefieial intmvst in 
the residue of the projuody remains in tln‘ peison who, but for 
the will would lawfullv be entitled thereto. Subjt‘ct t<^ this 
({ualificatioii their Lordships are of opinion that the obje(^tii>n 
fails. 

As for the argument that the trust failed b<‘caus(‘ one of 
the trustees had renounced or more correctly speaking had not 
acted, their Lordships think this criticism unfounded in law 
and wholly inapplicable to the will in question, which distinctly 
provides for the case of a trustee not acting, and gives a 
directory power to fill up the number of trustees when 
required, 

(1) 6 Moo. 1. ,4 , 53 ; 1 Pandit P. C. J. 403. 
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Having disposed of the question whether there can he a 
tiiist estate, and shown that the distinction between ‘iegal” 
and ‘^equitable” represents only the accident of falling uiidei 
diveise jurisdictions, and not the essential characteristic of a 
possession in one for the convenience and benefit of atiolhei, 
the next subject for consideration mvol\es the objections laistd 
on behalf of the plaintiff to every beneficiaiy inteiest or estate 
created by the will, except the legacies and annuities. A summary 
of the provisions and limitations in the will, so far as they atiect 
the parties to this suit, and limited for the present to the real 
estate and the personalty settled therewith, is as follows:— 

Rupees 2,500 per month to the “pmoir or persons for the 
time being entitled, under the will, “to the beneficial 
enjoyment of the said real property f 

The residue to go in aid of the income of the personal 
estate, which is to be first applied in payment of legacies and 
annuities which ai-e to be paid ^'gradually and as may be found 
possible f 



And so soon as the legacies and annuities shall have fallen 
in or been satisfied, then the trustee or trustees are to con\ey 
to the person entitled to the bencfiicial intei-est, subject to the 
subsequent limitations, “so far as the teiuns and condition of 
circumstances will permit, and so far, but so far only, as such 
limitations’' do not infringe any law then in force against 
perpetuities, “if any such law there shall be f 

The limitation referred to was as follows in the present tense, 
and therefore to operate at the moment the will took effect, 
though “subject always to the devise to ” the trustees. 

1. To the defendant, Jotindramohiin Tagore, for life ; 

2. To his eldest son born during the testator’s lifetime, 
for life ; 

S. In strict settlement upon the first and other sons of 
such eldest son successively in tail male ; 

4 Similar limitations for life and in tail male upon the 
othdr sons of Jotindramohun Tagore, born in the testator’s 
lifetime, and their sons successively ; 

5. imitations in tail male upon the sons of Jotindramohun 
Tagore, horn after the te^ator’s death ; 
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6. ‘'"After the failure or <le term mat loii of the uses and 
estates henanbefore Imiitcd” to the (defendant) Someudio- 
mohun Tagore for life ; 

7. Like limitations for the sons of Sourendroinohun Tagore 
and their sons as for the sons of Jotindruinohun Taoore. 
Under these limitations the defendant, Proniodecmnar Tagore, 
who was alive at the death ot the testator, is (if the will he 
valid) entitled for life, subject to the lifo-e&l at os of Jot indio- 
mohun Tagore and of his father ; 

8. Like limitations in favour of the sons of Lullitmohun 
Tagore, who was deceased at the date of the will, and thoir sons 
in tail male, as for the sons of Jotindromohun Tagore. Under 
these limitations (if the will bo valid), the defendant, Suttendro- 
mohtin Tagore, as the son of a son (his father having died 
during the testator’s lifetime) would take an estate in tail male. 
He is the only defendant in that situation. 

The will expressly and exclusively adopts primogeniture in 
the male line through males, preferring the eldest son, and 
excluding women and their descendants, and all right of provi- 
sion or maintenance of either man or woman. 
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Then follows a statement showing that the testator desired 
to dispose of his estate “as fully and completely as a Hindu 
purchaser may regulate the conveyance or descent of properly 
purchased or acquired by him,” but “not subject to any law or 
custom of England whereby an entail may be barred.” 

This clause shows an intention that each tenant, though of 
inlieritance, should be prohibited from alienation, a restriction 
which in England could only bo imposed by Act of Parliament, as 
in the case of the settled Abergavenny estates, and .some otliom 
settled upon families ennobled and endowed for public services. 

Then follow the residence clauses, by which the estate was 
to go over in case of non-residence, or allowing any part of the 
|froperty to be sold for government arrears, with powers to 
improve and to lease for twenty years. 

A glance at this summary of the provisions of the will, with 
a due yegard to the principles already laid down, shows that 
upon the fape of it the will contains a variety of limtations \ 
! which are void in law, as, for instance, the limitations in favour 
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of persons unborn at the time of the death of the testator, and 
the limitations describing an inheritance in tail male which is a 
novel mode of inheritaneo inconsistent with the Hindu Law. 

The first life-interest in Jotindromohuu Tagore nevt 
requires attention. It was objected to on two grounds. 
hecansG it was said that Hindu law reeognize.s only one entire 
estate 111 the land, and does not allow of that estate being cut 
up into smaller distinct interests in the way of life-estate, 
reversion, remainder, and so forth. SmmdJy, it was said that 
the life-interest was void, because of the contingency and 
uncertainty of the period at which it was to commence, because 
of the preference given to the legacies and annuities, and to 
their being payable first out of the interest of the personalty, 
and then out of llm rents of the realty, except the allowance uf 
2,500 rupees per month, so that it is said this life estate may 
never come into existence, because the legacies and annuities 
and interest on arrears, may never be completely satisBed. 

As^ for the first objection, it amounts to this : that hecansi* 
there is, as was contended, only one estate technically known to 
Hindu Law, and that an entirety, there can be no contract by 
which an owner of land, may bind himself to allow to another 
the enjoyment of the usufruct of the land, to the exclusion of 
the owner, for a given time, whether for yeai^ or for life (because 

in the law we are dealing with the distinction of chatfe! and 

freehold has no existence), and to give exclusive right of 
possession for the enjoyment of that usufruct. It i\as admitte.l 
for the plaintiff that annuities given and charged upon land are 
valid but if the annuity equalled or exceo led the profits there 
would be an effectual gift of all the profits and praeticallv’of the 
land, and yet it was contended that the possession and 
enjoyment of the land could not bo directly given. Whether 

this interest and right of possession for years or life is called 

an Istte "" r f general owner as 

2 estate would. In the absence of any authority for so extA- 

ordinary a limitation of the right of property as would forbid a 

prosent parting with the exclusive possession and enjoyment 

for a time, thoir Lordships entertain no doubt that pJssession 

and enjoyment may be so dealt with, and that there is no 

objectioii tQ a- similar iutwst being given bj wiiL 



As to tho socoiKi objection to the life-interest, namely, the 
uncertainty of the period at which it was to commence, that 
obji'Ction als > exhausts itself upon the eujojuneut of the usufruct 
more or kss. The life-interest was to begin at once. It was 
sii]>ject to the de\ ise to trustees, who wore to re(*eive the rents, 
allow the life-holder 2,500 rnpia‘s per month out of the net 
proceeds, ap])ly the remainder in aid of the inteiest of the 
personalty, to pay ott* the ic^C’acies and annuitii‘s, and, \Nhen 
they were discharged, to allow the iife-luddta*, if he siuaived so 
long, or, if not, the succeeding donees in succctesien to enjoy the 
whole. If the trust is not to be read to make estates valid 
which otherwise would bo void, so neither is it to be read to 
defeat interests which without the trust would be valid. Their 
Lordships read this wall, alike according to its wawds and 
substance, as giving a life-interest, subject to a charge for pay- 
ment of legacies and annuities, whereby r.he rents over a^'^d 
above 2,500 rupcH-^s per month, and the expense of maintenance, 
arc to be applied in aid of another fund until the legacies and 
annuities are paid. The law- of perpetuity has no application 
to such a estate of things. There is not a single estate or 
interests in question which wouhl not be valid within the 
English law id* perpetuity, assuming that upon the ground of 
public policy such law ought to extend to India, which the 
character of the law of gifts there seems to rendt'r unnecessary. 

Whetlier Jotindromihun T\gore took not ineiely an ink rest 
for life but by construction of law^ an estate of inheril mice, 
or wimthcu' sucli an estate of inheritance can be implied 
in favour of any of his successors, must next be considered. 
lTpi>n this point it is unnecessary to repeat what has 
been already said as to the incompetency of an individual mem- 
ber of society to make a law whereby a particular estate created 
by him shall desceiKl in a novel line of inheritance, different from 
that prescribed by the law of the land. It is clear that an estate 
in tail male, such as that which the testator has attempted to 
create in each series of limitations, is not authorized by Hindu 
I Law, It could not exist with the terms of non-alienation at- 
tempted to be annexed to it, even in England. These would be 
rejected here as repugnant to a valid estate in tail male, created 
by sufficient words. The general intention to create a known 
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estate of inheritance would be given effect to. The {mrttcular 
intention to deprive it of its legal incidents, wouhl be disregard- 
ed as an attempt to legislate. Accordingly it has beiui argued 
in support of the will, that as it shows an intiuition to give an 
estate of inheritance of some sort, all the machinery by which 
that estate was to be governed and dealt with after it was creat- 
ed ought to be rejected, and such an estate of inheritance, m 
the law would uphold and sanction, ought to be read out of the 
will, and conferred either upon Jotindromohun Tagore whose 
family was intended, so long as it produced males descended of 
males, to represent the estate described by the testator, b\’ 
treating his life-estate as converted or expanded into an estate 
of inheritance, according to Hindu Law, or, at least ujion his 
son to be begotten or adopted, as the first tenant in tail male, 
whereby the persons designated as heirs could take, though not 
in the fashion of the testator, at least somehoiv am! to some ex- 
tent. In order, however, to arrive at this conclusion, we must 
find a general and prevailing intention of the testator, express- 
ed by the words of his will, which will be advance.! by this 
process ; and we are not at liberty to invent for him a will which 
will have the effect of creating an estate at variance not merely 
m details, hut in substance and effect, with what he has said. ‘ 


ii 


11 


The proposed construction would contradict the will in 
every particular expressed therein. It would give the father a 
right of inheritance and a power of disposition when tlie will 
says that he shall only hold for life. Testing this alone by Eng- 
lish precedents, it might, in order to give effect to a general 
intent, be sustained by mcholl v. Mcholl fl). The proposed 
comstruetion would give the succession from him to all his sons 
equally, where the will says that the eldest shall be 
preferred and have a separate estate of inheritance, and that 
until that estate fails, the second and so forth shall not succeed, 
esting this alone by English precedents, it might plausibly be 
maintained by P^tt v. Jachon (2). The proposed construction 
wou dpve succession to women, whom the will excludes. It 
IZm t “ maintenance which the will negatives. It 

It wmld defeat the limitation in case of non-residence. It would 
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disregard the pre\isiens as to leasing and improvement, -whieh 
show, in common \nth the rest of the will, that the inttntion of 
the testator was to give and to give only such an inlieriianee as 
would keep together the property inalienable so long as a male 
descended in a male line from ant of the indicated sources of 
inheritance should be in existence, and should keep up state in 
the family mansion. There is no trace to be fouml in the will 
of an intention to create any other sort of instates and the will, 
as clearly as Linguagt‘ can speak without exprt»ss woids, declares 
that it was not the intention of the testator that any person to 
take thereunder should have the estate of inheiitauce defined 
by the ordinary law. If the testator had used language to des- 
ciibe, however impel feclly or obscurely, such an estate as within 
his intention, effect ought to be given to that intention, when 
once arrived at by a fair and liberal interpretation of his langu- 
age. To create such an estate by judicial construction of this 
will would be something worse than guess-work as to what the 
testator might have said if he could be asked his meaning ; for 
it would be to contradict in every article what he has intelli- 
gibly expressed. These observations dispose of the case of 
Himhersioit v. Hmnbersfon (1) so much relied upon by Sir 
Roundell Palmer in his able argument to sustain this claim to 
a general estate of inheritance by construction, and also of the 
other authorities which show that, in order to give effect 
to the general intention of the testator, estates of inheritance 
will be inferred against the particular expression, in cider to 
beneht as nearly as may be in a lawful way all whom the testa- 
tor inteiKled to benefit. To infer a general estate of inheritance 
in this case would at the same time defeat the testator’s general 
intention, and benefit persons other than those ho intended to 
benefit, against established principles of construction, and (again 
to refer for illustration to English lav?) against the authority 

I of Monypmmy v. Dering (2). Their Lordships are of opinion 
that no estate of inheritance other than the void estate in tail 
male can be read or deduced from the will. 

There is, however, another point of view in which the estates 
in tail male may be regarded, namely, as intended, at ail events, 
to confer an estate for life upon the first taker in existence when 
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the will took effect. The intention of the testator to give at 
least a life-estate to the first taker is clear, and if an estate in 
tail male stood first in the will, effect might perhaps be given 
to that intention. There was, however, no person in existence 
to take an estate in tail male at the testator’s death except 
Suttendromohun Tagore, and the validity of his claim to a 
life-mterest in succession stands upon .same ground as that 
of Sourendromohun Tagore and his son, whose position must 
next be discussed. 

Upon this the question arises whether Sourendromohun 
Tagore, Promodecumar Tagore, and Suttendromohun Tagore 
take life-interests successively after that of Jotindromohun 
Tagore, or whether the interests attempted to be created in them 

fail by reason of the avoidance and rejection of the previous 
estates withwhichthey were linked, and upon the failure or 

determination of which they were to arise. This may be 
considered in reference to Sourendromohun Tagore, as these 
other claimants in this respect stand upon a like footing. It may 
be urged that, as there was at the death of the testator no 
person to take under the first series of limitations, except; 
Jotindromohun Tagoro, and no person who came into existence 
afterwards could in point of law so take, there was in law a 
“failure” of the estates at the death of the testator, which no 
subsequent event could affect, and that the interest for life 
after the death of Jotindromohun Tagoro then bicrme vested 
in Sourendromohun Tagore. The answ'er is that this aigument 
proceeds upon the assumption that “failure or determimation” 
means failure or determination in law, as if the testator 
contemplated that his will might be void in lav, vhich. as to 
the limitations in question, save as to the possible effect of a 
law against perpetuities, their Lordships see no sufficient 
ground upon the face of the will for supposing that he 
suspected. The true mode of construing a will is to consider 
It as expressing in all its parts, whether consistent with law 
or not, the intention of the testator, and to determine upon a 
reading of the whole will, whether, assuming the limitations 
therein mentioned to take effect, an interest claimed under it 
was intended under the circumstances, to be conferred. 

If Jotipdromohun Tagore should beget or adopt a son, and 
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die leaving the son and Sourc^ndromohnn Tagnro both sin'\i\ing, 
cither Soiirendroinohmi Tagore (and after him his son) nnisi 
take at once and enjoy, to the exclusion of the son of Jotindi'o- 
mohim Tagore, in spite of the will ; or the heir-at~la\\ (vho, 
though in terms excluded from benetit “under the will,” cannot 
be excluded from his general right of inheritance, \\ith(mt a 
valid devise to some other 2 )ervSon) must enter and ( njoy duiing 
the life of Jotindro’s son, and of his issue mah\ actual or 
adopted, and Sourendromohxxn 1"agoi(‘ (or his son), it he 
succeeded, must succeed, not as a link in the special chain of 
succession framed to keep together the family estatt\ but in 
turn with the heir-at-law whose intervention was not contem- 
plated by the testator. 

If Jotindromohun Tagore were to die leaving power to aclojxt 
a son who was afterwards, in fact, adopted, Sonreiidromohun 
Tagore would either enjoy absolutely to the exclusion of the 
son in spite of the will, or the heir-at-law would enter as before 
stated. 

Many other cases might be supposed, in A\hich the rights of 
Sourendromohun and those who claim after him, instead of 
forming part of a series of estates in successive devisees to fulfil 
the testator’s intention by keeping up the estate and liamling it 
on from one to another whilst there was a male represent ati\o 
of the selected line of limitation anrl descent, would b(‘comi‘ a 
a fitful and uncertain enjoyment in turns with the heir-at-law, 
according to whether there was or was not anj" person in 
existence who would, if by law he could, have been a prioj* 
taker under the will. 
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Their Lordships reject the conclusion oiiher that the 
testator meant to give an uncertain interest ol' so strange and 
shifting a character or that there was an intention to give an 
absolute estate to precede the prior estates, iu the event not 
appearing to have been contemplated by the testator of the 
prior estates being void in law. Their Lordships understand 
“failure or determination” to mean “failure or determination” in 
fact of an estate or estates which the testator considered 
sufficient in law, and that these limitations over were in the 
scheme of this will intended to follow the creation of the prior 
estates of inheritance and must fall therewith. 
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Their Lordships are thus of opinioiii that a life-interest has 
been created in Jotindrouiohiui Tagoie, and that the estates of 
inheritance and subsequent estates or interests attempted to be 
created by the will have failed. The decision of the rights in 
the real estate involves the |)crsonalty settled therewith, which 
calls for no further remark. 

There is, however, left the question how far the personalty not 
settled with the realty, but to be made i\ito a distinct fund by 
the will after the legacies and annuities had been disposed of, 
ought to be dealt with ; whether the bequest of the corpus is 
void, or whether the interest is to be enjoyed by the tenant for 
life so long as he can enjoy the realty. 

The gift of the personalty, or rather of the fund in money 
and securities for money into which the personalty was to be 
converted after the falling in and satisfection of the legacies 
and annuities, was held absolutely void in the High Ccrnit. 
(appellate Jurisdiction). The Chief Justice rejected the words 
*‘or persons” as insensible, because only one 2>erson could take 
the beneficial interest in the realty at the same time, and he 
treated the gift of the fund of money and securities for money 
as a gift of the corpus to an uncertain person w^ho might be 
one of those avIio for failure of the estate in tail male cannot 
take the realty. Mr. Justice Norman declined to reject the 
words “or persons”, and he suggested amongst others the 
construction that the person then in possession and his 
successors should take the entire income and jirofits without 
deduction, but he leant to the alternative, that it was uncertain 
whether the testator meant to make an absolute gift or only 
to give the interest in succession, redde^itdo shigula singulis, 
and upon this ground he concurred in holding the gift to be 
void. The decree gives Jotindromohun Tagore the surplus of 
the interests remaining in the hands of the trustees after 
payment of the legacies and annuities and excludes him and his 
successors from any right to the subsequently accruing interest, 
w^hich is hardly consistent. The intention of the testator, 
however, appears sufficiently clear to give eftect to all the words 
as follows, — viz., that the surplus in the hands of the trustees, and 
the subsequently accruing interest of the personal fund, is to go 
in the same line and to the same “person or persons^* a$ 
were in succession to take a beneficial interest in the realty i 
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lucujuci ct^i tuo reuDs oi in(^ ivaity. i li<‘ words 
01 peisons, iiMtead of being rejected as inconsistent with a 
gift of the corjm.s-, ought lather to be taken as conclusiic to 
show that the intention was to benefit, persons taking suc- 
cessively, rendering to each his share of the interest. The 
word “iierson” in the singular is used in the cl.uises directing 
a conveyance of the real estate, although the conveyance was 
to be toi the benefit of all the ])t‘rsons taking siicccssiielv, 
because there was only one conveyance to be inadi' for tlie 
benefit of all. The words “or persons” in the phnal w cto ])ro])er 
in the clause directing the trustees, not to convey, but to stand 
“possessed of, and interested in the trust monej-t, and securities 
and the interest, dividends, and the annual proceeds thereof 
in trust” absolutely for the person or jiersons entitled under 
the limitations &e., to the beneficial or absolute enjoyment 
of the real property. And the use of the pluiu! =.hows that 
one person was not to take all, but that seveml persons were 
to take, and they could only take in succession under the 
limitations in the will. The words “absolutely” and “absolute” 
are used not to indicate that the whidc was to go over together 
but that it was to be enjoyed free from the charges in respect 
of legacies and annuities. No person could be entitled to the 
“absolute” enjoyment of the real property under the will in 
the largest sense, and “absolute” is classed by the will with 
beneficial, so as to have a distinct meaning as appli^sl to 
each holder, whether for life or in tail male. The* result, in 
their Loidships opinion, is that after the legacies and annuities 
fall in and are satisfied, the intention was to e.stablish a trust 
of a fund, consisting of money and securities, the interest of 
which should be paid to the person or persons for the time 
being successively entitled to the rents of the real estate, the 
corpus remaining otherwise undisposed of. 

In this respect the decree ought, in the opinion of their 
liOidships, to be varied, and a declaration made of the right 
of Jotindroniohun Tagore, not only to the surplus interest of 
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adopt the conclusion arrived at in the High Court. Without 
eiitoi-ing into the general question as to how far the testamen- 
tary power as to ancestial property can supersede the claim 
to maintenance, it is enough to say that the claim in this case 
must be sustained, if at all, upon the footing that the marriage 
gift ought to be rejected. The plaintiff admits a marriage gift 
of his father of real property, producing at the time Rs. 7,000 
per year, which, pnmd facie, is an adequate maintenance. He 
docs not state the piesent income. His averment of its in- 
sufficiency IS not ^ that it is in fact unreasonable or inadequate, 
but only that it is insufficient “considoiing the amount and 
value of the said Piosonnocoomar Tagore’s property”. 

The amount of the property, doubtless, is an element in 
determining the sufficiency of a maintenance, but it cannot 
be regarded as the criterion. Other circumstances, and even 
he position or conduct of the claimant (speaking generally 
c l not of the particular claimant), may reduce the maintenance. 
If the plaint were considered well founded in this respect, a son 
not provided for might compel a frugal father, who had acquired 
aigc means by his own exertions, to allow a larger maintenance 
Idiaii he himself was satisfied to live upon, and than chilcffen 
living as part of his family must be content with. The only 

rTo^f “-al oJ 

^ I of the father to provide a reasonable maintenance for his 
son, is saAsfie . by a marriage gift of a primd facie adequate 
income, and then Lordships are of opinion that such a gift is in 
ts character obviously a provision for maintenance i^ich in 
tins case must bo regarded as sufficient, and in rcsnect of 

w nc the plaintiif has laid no foundation for further inquiry 
cither in law or fact. 


vr.ii must next be considered 

“ “irtnf ^ ■' 

_ much of the inheritance m the real and pen,onaI nronertv 
» xc not cxh,.„*,I by the valid p.o^ionB of L J "“Hi 

■'oep that in’heritaoe 
ntet, , nt.I ho ooxnos ,nto .ts enjoyment. He has averred upon 

aov.mmea.tp.per, voot of the^taer::! ^Te'ld 


HINDU LAW. 


109 




testator, and have improperly applied the ja'oceeds iheroof.” 
Issue was taken by the trustees upon this averment. In the 
High Court (original ordinary civil jurisdiction) Mr. Justice 
Phear considered this statement of the plaintilf insufticieiit, 
because ^%he trustees and executors are distinctly empowered by 
the will to pay debts and legacies out of the personalty, and the 
selling of the Government paper, of which the plaintiff complains, 
may, as far as anything goes which is stain'd by the plaintiff*, 
have been effected for that purpose."’ The High Court (appell- 
ate jurisdiction), however, directed an account, thinking that 
an averment upon “information and belief" was sufficient as to 
a fact within the defendant’s knowledge, and not within the 
plaintiff’s, and that the statement as to the sale being “against 
the directions contained in the will,” and of the proceeds being 
“improperly applied,” was inconsistent with a due performance 
of the trust. In this latter view their Lordships concur, and 
hold that the plaintiff is entitled to the account decreed. 
Whether any further relief should follow must be decreed by 
the High Court upon the result of the account when taken. 

Upon the question whether or not there ought to be made 
a declaration, beyond a mere expression of o|)inion, as to the 
rights of the parties after the life-interest of Jotindromohuii 
Tagore, their Lordships are of opinion that such a declaration 
ought to be made. This case is distinguishable from Lfchj 
Ldngdale v. Briggs (1), where it was laid down that, generally 
speaking, it is not according to the course of the Courts in 
England to declare future rights, and it falls within the 
exceptions there contemplated as possible, in the judgment of 
the Lord Justice Turner, page 428 ; because all the existing 
parties interested are in Court, and it is impossible to decide 
the case without considering the whole scope of the will, and 
arriving at judicial conclusions as to the rights of each of the 
parties thereunder, which judicial conclusions, so far as they 
dispose or may dispose of the rights of those parties, ought to 
be incorporated in the decree. 

As to costs, considering that the important questions 
litigated have arisen from the novelty and difficulty of the will, 
their Lordships are of opinion that the costs as between 


(1) 8 De G. M* & G., 391, 
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attorney and client of all parties in the Lower Court upon 
appeal to the High Court (appellate Jurisdiction) and of the 
appeals to Her Majesty in Council, ought to be paid out of the 
estate, taking first the corptis of the personal or moveable 
estate, and that future costs ought to be reserved until the 

taking of the account, and be then disposed of bv the Hi o-h 
Court. ^ 

Their Lordships will therefore humbly recommend to Her 
Majesty that the decree of the High Court (appellate Jurisdic- 
tion) be in part affirmed and in part varied, and that additional 
declarations of the rights of the parties should be made as follows : 
that IS to say, that the said decree be affirmed so far as it orders 
that the decree of the Lower Court in its ordinary civil Jurisdic- 
tion be reversed, and that the plaint in this suit does show a cause 
ef action, and that the testator died intestate as to certain 
portions of his property, and that part of the testator’s im- 
moveable property was ancestral estate, and that he had a right 
to dispose thereof by will, and that the plaintiff is not entitled 
to any raamtenance from the estate of the testator, and that 
the plaintiff is entitled to an account as directed by the decree 

of the High Court (appellate Jurisdiction),and that as to the 

residue of the said decree, that the same be varied, and thefollow- 
ing order and decree substituted for the same : that is to say 
that the defendant Jotindromohun Tagore is beneficiali; 
entitled to a life-interest under the said will in the real or 
immoveable property, and also in the personal or moveable 
property vested in the trustees therein mentioned, and directed 
to be conveyed or converted into a fund respectively, subject to 
the payments therein directed to be made, and to the provisions 
of the will not hereby declared to be void, and also until the 
egames and annuities fall in and are satisfied to receive Rs 
2 500 per month out of the net rents of the real or immoveable 
property and also the surplus rents of the same and the 

profits ofthe personal or moveable property which from time 

to time remain unexpended after the payments by the will 
directed to be made thereout, and also that, subject to the 
trusts for payment of the legacies and annuities, the said 
Jotmdrbrpohun T^ore is beneficially entitled for his life to use 
and enjoy the library, carriages, horses, farmyard, furnittro 
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jewels, gold and silver plates, and other aitudes belonging to the 
said testator, except the jewels, household-furniture, and other 
articles which, at the time of the testator's death, was or were 
in the personal use of any member of the testator’s family, 
wdiich by the will are not, or w^'ere not, to be colleetcMl, or got in, 
or sold by the said trustees and executors; and that the 
limitations in tail male and snbse(|uent limitations in the said 
wdll respectively have faded and are void; and that, u}M>n the 
failure or determination of the lite-intei est of the said Jotindro- 
mohun Tagore, the plaintiff, subject to the provisions in the 
said will not hereby declared to be void, is entitled, as heir- 
at-law of the said testator, to the real and personal property 
in respect of the receipt and enjoyment of which the said 
life-interest is declared ; and that upon the expiration of the 
said life-interest and subj(‘ct to any trust not heieby declared 
void, the beneficial interest in the said leal and personal 
property is vested in the plaintiff as such heir-at-law^ ; and that 
the case be remitted to the Lower Court, wdth a direction 
that it shall try the seventh issue and return its finding 
thereon, wdth the evidence, to the High Court, (appellate 
Jurisdiction) ; and that the costs of the parties respectively in 
the Lower Court of the appeal to the High Court (Appellate 
Jurisdiction) ; and the costs of the several appeals to Her 
Majesty in Council be taxed as between attorney and client, 
and paid out of the estate, taking first the <or^)usofthe 
personal or moveable property, and that the future costs, if 
any, be reserved and disposed of by the High Court (appellate 
Jurisdiction) upon the taking of the account by that Court 
directed 
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Decri>(* modified. 


Kotf. — It is proposed in this note to deal briefly with only one of the 
various matters decided in this ease, namely, that by the Hindu Law a person 
capable of taking under a gift or a will must, either in fact or in contemplation 
of law, be in existence at the date of the gift or the death of the testator. 

The rule is deduced from a passage in the Dayabhaga, taken apart from the 
context. It is, however, firmly established, and it would serve no useful 
purpose to see whether it is capable of being legitimately deduced from the 
original authorities in Hindu Law. The words “or in contemplation of law” 
wsfr^ evidently introduced in the ennunoiation of the rule to include oases of 
in emhryo whb afterwards come into separate existence, and children 
into a fathily by adoption. 
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This rule, which imposes a limit to tlie exei. iae of the power of .Imposition 
of property, Ukes the place of the rule -if English law hn..w„ as [ir.mle 
T?r 7^’'; " "" -application in Hin.lu Law. 

dounbythe Engish rule; and it has been decided that the enaotn.cuts 

Act, section ., which pui-ports to make section 101 of the Succession Act 
incoiporating with some modification the English rule against peipetuities 

S“Zf?“r77T lunitsi-ffnwj ,sv/tv: 

S Calc., G.T7 ’ ' ' ' ’ •^^‘'^“Samanjari v. Sonamam, I. L. B., 

It shoidd, however, heohsened that, this rule of Hindu Law unlike the 
ndeagainstpe.petu.tics, hasicgaid to actual events and not to possibilities 

J^hcibcc 'PcLTDH V. PiChr'i/ TTP /*</> 

settled tint . oiti 7 ’ ’ >-cc» 

woiZ h! ^ i°'’ "f -‘'^’■“ofper^sonssoineofwho.ii 

ould, by the operation of this rule, be incapable of taking would be supwirt- 
cd as in favour ot those who iiiav • rii/v t ^ 

I- L. E., 32 Calc., 992. ^ -Bkayaban Burma, , pa v. KaJi Chara„, 

opeLToroSi^rTZo dZ 

directed to b cf 'Mieation of property by will to a deity 

hfotniie of the te7T rf 7"" not effected during th! 

htotniie of the testat.ir,-rr^c«dm Lull v. Ilcmchandra I. L. R., 25 Calc, 404. 
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SUIUJ BUNRI KOER 

V, 

SHEO PROSHAD SING.^ 

[Reported in L, 6‘ I. J., SS ; L L, JR., 5 Vah\, 

The following judgment was delivered by 
Sir James W. Colvile : — The question to be determined on 
this appeal is, what are the respective i-ights of the infant 
plaintiffs and apjiellants on the hand, and of th<^ lesjHmdiads 
claiming as purchasers at an execution sal(‘ on the otli(>i\ in an 
eight-anna share of moimah Bissumbhurpons axdlage situate 
in the district of Tirhoot. The material nets out of hi eh 
this question arises are the following : — 

Baboo Adit Sahai, the father of the plantiffs, bectinu' on the 
death of his father Nursing Sahai in](S(>2, or by virtue of a 
subsequent partition effected with a c-oparcener, the sole owner 
of certain ancestral immoveable property in Tiihoot, including 
eight annas of mouzah Bissumbhurpore. It has been assumed 
throughout the proceedings that the ense was governed by the 
law of the Mitakshara; that, or the Mithila law, vhichisthe 
same in respect of the questions raised in the suit, being the 
general law of the district. He had afteiwards two sons, who 
are the infant plantitls. Of these, Ram Sahai was born in 1 862, 
and Bhuggobutti in October, 18()9. These dates were (lisputed, 
but have, in their Lordships’ opinion, been conclusively estab- 
lished in the suit On the 2Ist of Januaiy, LS70, Adit Sahai 
executed, in favour of one Bolaki Chowdhiy, a defemlant in the 
suit, though not a respondent on this appeal, an instrument 
in the form of a bond and Bengali mortgage, whereby he bound 
himself to repay the sum of Es. 18,000, which he had borrowed 
from Bolaki, with interest at the rate of 1.1 percent, per annum 
and pledged as security for such repayment the whole and entire 
proprietary shares owned and possessed by him in mouzah 
Surakdeeha (also part of the ancestral estate) and mouzah 
Bissumbhurpore. This bond does not expressly state any 
reason for incurring the debt, but it refers to a negotiation for 
a loan of a smaller sum from another party, which had fallen 
through, and says that that sum was not then sufficient to meet 
the payments of the obligor’s several creditors. It was registered 
on the 21st of January, IS'/O. 


Ffbuian, I. 
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On the 30th ofDecember, 1872, Bolaki Chowdhry, suing on 
f this instniment, obtained an ex parte decree against Adit ^'ahai 
h. alone for the sum of Rs. 10,901 13m 3^)., the amounu due for 
pnneipal, interest, and costs. The terms of this decree were in 
theusualtemisofa decree in such a suit, viz. that the sum 
decreed should be realized by the sale of the mortgaged property, 
and that if the said property should not be found sufficient to’ 
meet the payment of it, the poison and other piopeities of the 
judgment debtor should be held liable for it. 

On the 21st of March, 1873, Adit Sahai presented a petition 
o t e oiirt. This, after stating that execution having been 
issued in the usual way, the mortgaged piopeity had been 
ordeied to be put up for sale ; that on production ot Rs. 3,000 
out of the decretal amount the Court had granted time for one 
month, and postponed the sale to the 7th of April , that the 
petitioner was very ill, and would be ruined by a forced sale- 

prayed the Court to gi-ant a further postponement of the sale, 

and, under the provisions of the 243rd section of Act VIII 
of 1869, to appoint a surbarakur of the mouzahs in question 
and certain other portions of the ancestral estate. From the 
order made on this petition it appears that the attachment of 
Bissumbhurpore had for some reason been already quashed, and 
that a new attachment was about to be made; and it was 

^and orer^ meantime the petition should 

' ^ second attachment must have been made, for 

whicr^im^d execution were had, in the course of 

\ Sahai, claimed to be 

pore al'to r Bissumbhur- 

Her ’latt 1 property taken in execution. 

Her latter claim was allowed, init that affecting Bissumbhurpore 

w. r,ected; and the execution .sale stood Jed for the .Xf 
May, 18/3, when, on the 19th of that month Adit Sahai died. 
IPc proceedings against Adit Sahai were thereupon revived in 

uly, 1873, was fixed as the day of the sale of the property liable 
to the execution. On the 14th of that month; hLver 
M«™at Sufaj Bunsi Koer, as the mother and gurdian of 

teetw\?-T^^^ a petition ofobjections for the pro- 
tection of their interests as the sons of and therefore, under the 
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Miiakshara law, the co-sharerb with their father in bis lifetime 1879. 

in the property ; and the order passed on that petition was in Suraj Biinsi Koer 

eftect that the objections could not be hcaid and decided in the Sheo PiosliadSingk. 

execution department ; but that if the petitioners had any interest 

in the property attached apart fiom and other than what their 

late father possessed, they could obtain their remedy by 

bringing a regular suit. The execution accoiding’ly pioceeded, 

the sale took place on the 28th of July, and the lot described as 

“the eight-amia share of tlu' judgment dc^btor in inoiizah 

Bissumbhurpore, part of the mortgaged property as per inventory 

of the decree-holder” was purchased by the Respondents for Rs. 

6,600. The sale proceeding wurs ordered to be duly kept with 
the record. Whether the usual certificate was afterwards issued 
to the purchasers, or in what terms, if issued, it W’^as expressed, 
does not clearly appear on the recoi d ; but it ib certain that 
they had not been put into possession on the 27th of August, 

1873, when the present suit was commenced. 

lhat IS a suit by the infant appellants, suing, by their 
mothei and guardian, against the respondents as the purchasers 
of the eight annas of Bissiimburpore at the execution sale, 
and also against B<ilaki Cliowdhiy, the execution creditor. The 
plaint prayed for the adjudication of the right of the plaintiffs 
to, and the confirmation of their possession in the eight annas 
of Bissiimbhurpore ; to have fche mortgage bond of the 21st of 
January, 1870, the e,r 2 >nrfe judgment obtained by the 
defendant Bolaki thereon, the miscellaneous oiders rejecting 
the plaintiffs’ objections, and the auction sale of the 28th of 
July, 1873, set aside ; and for an injunction to restrain the 
delivery of possession of the disputed property to the respem- 
dents. The claim to this relief was founded on the rights 
which, under the law of the Mitakshara, a son acquires on his 
birth in ancestral propert}^, and the consequent limitation on 
the father’s power to alienate, encumber, or waste that property ; 
and the plaint contained the charges, usual in such cases, of 
immoral and extravagant conduct on the part of Adit Sahai. 

The Subordinate Judge, b)?- his judgment of the 27th of 
April, 1874, found for the plaintiffs on all the issues in the suit, 
and gave them a decree for the confirmation of their possession', 
and the eancelktion of the bond of the 2'lst of January, the 
dforee founded thereon? and the execution sale. 


ii.i';:: i:,.> V, 
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Ho found in particular that there was no justifyincr noce.ssitv 
SurajBwi.Koer for the loan of the Es. 13,000, or fhr the former loans in 
Slieo Proshad Singh, repayment of which p:irt of that money was employed ; that the 
balance of the money was not shewn to have been applied to 
family purposes; that Bolaki had failed in his duly to make 
bona fide inquiry into the neces.sity, but had lent without such 
inquiry the money to a man whom he well knew to be over 
head and ears m debt, and living a life of debauehery and 
sensuality; that consequently the e.r parte decive was void of all 
egal force against the family state of which the debtor was 
but a joint owner; and that for the same reason the execution 

sale etieeted thereunder could not stand so far as the family 
property was concerned. He also held that the rights of the 
purchasers stood on no better ground than those of the 
execution creditor; that they were “not innocent purchasers 
in e proper sense of the term, since notice was given before 
e sa e by the plaintiffs that the family property advertised 
f sale could not legally be sold for the debt of one of the 
joint members of the family.” 

On appeal to a Division Bench of the High Court the 
^emn^ Judge.s, in their judgment of the 21st of July, 1875, 

“The Subordinate Judge has decided (in the words of the 

wel -known case ofi7i:noom«nPcr«(l) that although the 

creditor won d have been justified in advancing histoney 

himself, as wdl as he could, as to the existence of the neoe.ssity 
e did not 111 this ease make such inquiry ; or rather, perhaps’ 
his words may be taken to mean that the result of any inquiry 

ir saZ: wts r:: 

which required the expenditure of funds LrdeLble frliht 

L w ^ f Chowdhry 

3^’ ^0 appears to have acted as the family mahajun for a 

with Adit'. oiKumstocea and way „f 

The loomed Judges, however, proceeded to rule that the 

(1) 6 Moo. I. A. 421 ; 1 Pundit P. C. J. C52. 
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purcliubcrs (the respondents) stood on higher ground ; that iinder 
the authority of the case of MucUhtn Thakoor v. Kaiitoo Lull (1), 
they were to be treated as strangers who had purehast‘d at public 
auction for valuable consideration, and had bought on the faith 
that the decree, under which the sale was made was a proper 
decree, and properly obtained. In a subsequent part of their 
judgment they threw out that the ohhh of shewing against the 
purchasers that the (h'cree was an impropei one lay upon the 
plaintiffs ; and that the evidence in the cause as to the habits and 
immoi'al conduct of Adit Sahai, though strong enough to support 
a decree against Bolaki Chowdhry, might not be stiong enough 
to support one against the purchasers. The formal decree passed 
was that the decree of the Lower Court should be reversed, and 
the suit as against the pui'chasers, defendants, dismissed. 


1879. 

8m a j BuiiM Koer 

V 

Sheo Pioeliad Siiigh. 


The result, then, of the judgment and decree under appeal is 
that the plaintiffs had established, as against the execution 
creditor, a case which, had he been the purchaser at the execu- 
tion sale, would have entitled them to full relief against him ; 
but that they had not established a title to any relief against 
the purchasers, the respondents. [; 

The extreme contention on the part of the appellants is, that [ 

nothing passed or could pass to the respondents under the | 

execution sale, because, on the death of the judgment-debtor I 

before the sale, the whole of his interest vested by survivorship I 

in his sons, leaving nothing upon which the execution could ] 

operate. 

The extreme contention on the part of the respondents is, 
that the sale took effect on the whole of the mortgaged property, 
and passed the interest of the sons, as well as that of the father 

therein. I 

An intermediate proposition is, that the sale was operative I 

upon the right, title, and interest of the judgment-debtor in the | 

property put up for sale, so as to pass the share to which, upon I 

a partition effected in his lifetime, he would have been entitled I 

in eight annas of mouzah Bissumbhurpore. I 

The argument addressed to their Lordships make it desir- * I 

able to consider, somewhat in detail, what are the principles of I 

the Hindu Law which are the foundation of the plaintifiTs claim, I 

(1) 14 B. L, 187 ; L. R, 1 1. A. 333. I 
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Bocud and It cannot be said that the cmnse of decision 
has been altogethei nmfonn and conhuslent 

bnlh takes., hare equal ,„ that ,.t hi, father in ,„e,.,t,-il 

■ ItXte '? “‘P""'- '1-tion, whetl;" 

hi, father '“ ‘ i* tamoveable estate of 

athei, and what are the extent and nature of the Sither'. 

d^r'nnrx ““r 

this appeal. The material ^ 1 '. oX Mitt T 

Meson, and tl,!t' fiT ^ right of their bein. 

rion.- their rights in the to t o„T 

even ofimntoveableanoeitral propJZ “tw' 
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to cite the cases of Zah'eef Sinah v n suiBcient 

High Court of Calcutta- thT , 'decided by the 

Okaran (3), decided bv th f Ram 

Westorn Lvtoe;, thit f to'" , 0 °““ 

SubUmmaniya Miidali (4), dedded^W^ th^^’ ^ 

M*a; mtd the case of yA^:Ai:A AAAI 

(1) 12 B. L. E., 373. 

(2) B. L. R. Sup. Vol. 731 ; S. 0. 8 W R is 

(3) I.I.R.IAU ISP. 15. 

W 1 Mid. C. E. 77, 
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Vithal (1), decided by the High Court of Bombay. Th(‘ <icci« 
sions do not seem to go beyond miceatral immoveable pi'operty. 

Hence, the rights of the co«perceners in an undivided Hindu 
family governed by the law of the Mitakshaia, which consists 
of a father and his sons, do not differ from those of the coper- 
ceners in a like fainil}^, which consists of undivided brethien, 
except so far as they are affected by the peculiar obligation of 
paying their father’s debts which the Hindu Un\ imposes upon 
sons (a question to be hereafter considered), and the fact that 
the father is in all cases naturally, and, m the case of infant 
sons, necessarily, the manager of the joint family estate. 

The right of co~parceners to impeach an alienation made by 
one member of the family without their authority, express or 
implied, has of late years been frequently before the Couits of 
India, and it cannot be said that there has been complete uni- 
formity of decision respecting it. 

All are agreed that the alienation of any portion of the 
joint estate, without such express or implied authority, may be 
impeached by the co-parceners, and that such an authority will be 
implied, at least in the case of minors, if it can be shown that 
the alienation was made by the managing member of the 
family for legitimate family purposes. It is not so clearly 
settled whether, in order to bind adult coparceneis, their 
express consent is notrequiied; but this is a question which 
does not aiise in the present case. 

To what extent an unauthorised alienation can be impeached 
by co-parceners is a more important question, and one upon 
which there has been a greater conflict of authorities. Eov can 
it be said that the same law even yet prevails m all parts of 
India upon it. 

A distinction has been often made, both by Courts of 
Justice and by text-writers, between alienations by private 
contract and conveyance, and alienations under legal process, 
as in the case of joint family property seized and sold in 
execution of a decree against one member of the family for his 
separUfte debt. 

Since the decision, however, of the cases of Vinmami 
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Ommini v. Ayyamimi Gmmhn (1), Peddunuithuhdy 
others V.W.Tliiimd lieddy {2}, Falanirehippa Kaitndaii v. 
Munnaru Naihan (B), and J, lidyfu^harlu v. J". V 
Venkataramcmiuh (4), it has been settled law in’ the 
presidency of Madras that one co-parcener may dispose of 
ancestral undividetl estate, even by private conti-act and convey- 
ance, to the extent of his own share ; and a fortiori that such 
, share may be seized and sold in execution for his separ-ate debt. 



That the same law now obtains in the presidency of 
Bombay is shown by the cases of Damodkar Vitlml 
Khure v. Damodhar Bari Soman (5), Fauduranu 
Aua^idrav v. Bhaslur Shaddskiv (6j, and Udaram Sitamm 
V. Banu Fanduji (7). But it appeai-s from the case of 
Vrandavandds Rarndds v. Yamumhai (8), and the cmscs 
there cited, that, m order to support the alienation by one 

co-parcener of his share in undivided property, the alienation 
must he for value. The Madras Courts, on the other 
hand, seem to have gone so far as to recognise an alienation 
by gift. There can be little doubt that all such alienations, 
whether voluntary or compulsory, arc inconsistent with the 
•strict theory of a joint and undivided Hindu family; and the 
law as established in Madras and Bombay has been one of 
gradual growth, founded upon the equity which a pin chaser for 
value has to be allowed to stand in his vendor’s shoes, and to 
work out his rights by means of a partition ; seel Strange, 
Hindu Law. [1st Ed.] p. 179, and App. vol. ii. pp. 277 and 282. 

In Bengal, however, the law which prevails in the other 
Presidencies as regards alienation by private deed has not yet 
been ailopted. In a leading case on the subject, that of 
SMart Frasad Baku v. Foolbush Koer (9), the law w^s 
carefully reviewed, and the Court, refusing to follow the Madras 
and Bombay decisions, held that, according to the Mitakshara 
law as received in the Presidency of Fort William one 
co-parcener had not authority without the consent of his 


(1) 1 Mad. H. C. R. 471. 

(2) 2 Mad. H. C. R. 270. 

(3) 2 Mad. H. C. R. 416, 

(4) 4 Mad. H. 0. R. 60. 

(9) 3 B. L. R. 


(5) 1 Bom, H, a R. 182. 

(6) 11 Bom. H. C. R. 72. 

(7) 11 Bom H. C. R. 76. 

(8) 12 Bom, H. C, R. 229, 
E. B. 31. 
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C0“Sliarers, to mortgage h]& nndivided shaic in d port ion of tln^ 
joint famil}^ estate, in order to raise money on his own 
account, and not idr the benefit of the tamily. In omuhei paii 
of the same case, the Chief Justice intimated a dlouln upon a 
question which did not then cal! for decision, \iz., wlu^ihei, 
under a decree against one co-paiccner in his lifetime, liis slmie 
ot joint pi-operty might bo seized and sold in exeeuliom lliat 
question must now be taken to ha\e been sol at rest by the 
recent decision of this tribunal m Depndjfal Lai v.Jnf/d^rp 
NaTdin SiQUjh (1), by which the law has so far been assimilated 
to that prevailing in Madras and Bombay, that it has been 
ruled that the purchaser of undivided property at an execution 
sale durim/ the life of the dedfor for his nqiarate dt bi do(*s 
acquire his share in such propeity with the power of ascertani- 
ing and realizing it by a partition. 

But then the question arises, wdiat is the consequence of the 
debtor dying befoie the execution is complete ; whether in that 
I event the co-parceners take his undivided share by sui\i\oi>hip, 

I so as to defeat the lemedy which the creditor w’ould otheiwisc 

have against it. 


I 






This was much considered in the case of Udornin Siionnn 
Y.Rimn Po^}diiji already cited fiom the 11 Bombay H, 
Report, p. 70. There the debt was the separate debt ot a 
son joint in estate wdth his father. The suit was brought, 
after the death of the son, against the father. A decrew^ was 
obtained against the father and the son’s widow, and it was 
sought, in a supplemental suit, to enfoicc that decie<‘ against 
the son’s undivided share in joint property, treating that share 
as liable, in the fathers hands, for the son’s debt. It wuis ruled 
that this could nut b(^ done; that, though a son uiighi be liable 
to pay bis fathei’s separate debts, there wms no corresponding 
obligation on a father fco pay his son’s debts ; that the right of 
a son to a share in the joint ancestral property had died wdth 
him ; and that his share, having survived to the father, was no 
longer a subject upon w''hieh the execution could operate. This 
case is the more important, because the Court, whilst coming 
to the above decision, fully recognized the alienability of the 
share of one co-parcener, avS established at Bombay ; and showmd, 

(1) I. L. B*, 3 o^le , 198 ; L. B. 4 I. A. 247 ; 3 Pundit P. C, .T. 730. 
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with somt! detail, hdw the remedy against such a share is to be 
w .1 .ed out by .no holder of a docroe in the debtor’s lifetime. 

Mr. Mayne in his valuable Treatise on Hindu Law and 
Usage, section 288, states that there had recently been a 
decision to the same effect as that just stated at Madras. In- 
deed, this win, stionger than that at Bombay, because the debtor 
had died after dc'crec, though before execution. The case is 
cited as that of Kdoppookomin v. Ohiimuyen (]), but their 
Loulships ha\e been unable to obtain access to a copy oftho.se 
Reports, and can leler only to the abstract of the case in Mr. 
Mayneswork. The Chief Justice in that case seems to have 
taken a distinction between a specific charge on the land and 
a mere personal decree. The existence of such a distinction 
would be the logical consequence of the power of a eo-parcmier, 
as recognized at Madias and Bombay, to sell or mortgage- joint 
property to the extent of his undivided share. 

In his judgment in the Bombay Case of Uthinnn 
Sitannn v.^ Raan Pandi.Ji, (2), Chief Justice Westropp 
cites ^ a decision of the High Court of the North-Western 
ProMnccs, Gom- Pershad v. Sheodeen (3), which is still 
stronger than the last-mentioned case at Madras, because there 
the property had been actually attached in the debtor’s lifetime. 

It may be further observed that the Chief Justice, in the 
case already cited from 3 Bengal Reports (4), seems to have 
intimated an opinion in favour of che general rule that an un- 
rivided share in joint property cannot be followed in the hands 
0 co-parceners to whom it passed by right of suiwivoi-ship. It 
was not, however, necessary to decide the point in that case. 

Their Lordshiios have hitherto dealt with the powers and 
rights of ordinary co-parceners. They have now to consider how 
far those rights and powers are qualified by the obligation which 
the Hindu Law lays upon a son of paying his father’s debts. 

Westropp^S)'*!!! 

srmi certain limited exceptions (as, for instance, debts 

contracted for immoral or illegal purposes), the whole of the 

\l\ 1 '' Som. H. 0. B., 85. 

(3) i N-.-W . P. Rej.. 1,87. (4) a ^ g 

(5) 1 Bom. fr. C. R., 83 . 
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family undivided estate would bo, when iu tlm hands .d the 
sons or grandsons, liable to the debts of tlie father and grand- 
father.” 

And as authorities for tlii.s projiosition he cites Colebrooke's 
Digest, Book L, Chap, v.. Par. 1G7, and (ftrdha riIj((U\. Knnioo 
Lull (I). One el the earlier authorities eitcnl at the bar upen 
this point was a case<leci(led by the lat(‘ »Su(l<l(‘r Oeurl oF liovver 
Bengal in 1861, A\hich is reported at p. 213 of the J)e<hsi(>ns of 
the Suddiir Dcwannay Ada^Uiit of Bengal for that year. In it 
an infant son sued by his guardian, in the lifetime of his father, 
to set aside various conveyances which had been made by the 
father of portions of the joint family estate, and to recover 
the property sold under them, and also to reco'ver other 
portions of the estate which had been sold iimler orders of the 
Court in execution of decrees. The family was go\ernecl by 
the Mi thila law, and the first point decided was that the res- 
trictions on a father’s power of alienation o\er ancestral innnove- 
able estate under that law were the same as thos<‘ imposed by 
the law of the Slitakshara. 

This case recognized the distinction between alifuiations bv 
conveyance and those made under process of execution. The 
Court set aside the sales by conveyance, because no juBlifyiTn> 
necessity for them hadbt^en established, and it did this although 
the considerations for the sales were in some instances money 
raised in order to satisfy either judgment or bond debts. On 
the other hand, it dismissed the suit so far as it sought tor('eo\er 
property which had been sold under df^crees of Court, on the 
ground that the son was under an obligation to pay the debts 
of the father if not contracted for immoral purposes, and that 
he had failed in this case to prove, as against the purchastu's 
under the decrees, that they were so contracted. The wonls of 
the judgment on this point are, Frec^dom on the part of the 
son, as far as regards ancestral property, from the obligation to 
discharge the father's debts, under Hindu Law, can be successful- 
ly pleaded only by a consideration of the invalid nature of the 
debts incurred. Now we are clearly of opinion that the plaintiff 
has been unable to show that the expenses for which these 
decrees ivere passed were, looking to the decrees themselves, 

, fl) U K II 1^1 j a Pniriit F, a J. 380. 
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aud we cannot now look beyond them, immoral, and such as, 
undor Hindu Law, the son would not be liable lor.” 

The decision of this tribunal in the before-mentioned case 
of ihuldio Thihoor V. Kantoo Lull, (1) has. however, gone 
beyond this decision of the Sudder Dewanny Adaulut, because 


- V XLtU, MLlA cl-li 

It treats the obligation of a son to pay his father’s debts mile 


^ J,- V D vivMt’l, UiiiUS'^ 

conti acted lor an immoral iiiirpose, as affording of itself a suffi- 
cienu answer to a suit brought by a son eithei to impeach sales by 
private contract for the purpose of raising money in order to 
satisfy pie-cxisting debts, or to recover propeity sold in execu- 
tion of decrees of Court. The judgment, moreover, and this is the 
portion of It that is chiefly material to the determination of the 
present appeal, affirms the principle laid down in the judgment 
01 the Sudder Dewanny Adawlut, that a purihaser under an 
j execution is not bound to go further b.xck than to see that 
them was a decree against the father; and that the property 
was property liable to satisfy the decree, if the decree had 
been given properly against the father. In such a ease, one 
who has hmvl firP purchased the estate under the execution 
ami haul fich' paid a valuable consideration for it, is protected 
agamsUhe suit of the sons seeking to set aside all that has 
XH.ii dune under the decree and execution, and to recover 
liack the estate as joint ancestral piopeity. 

Tins case then, which is a decision of this tribunal, is 
undoiitedly an authority for these propositions : 

1st. That where joint ancestral property has passed out 
o a joint family, either under a conveyance executed hy a 
father m consideration of an antecedent debt, or in order to 
r.iL>e money to pay off an antecedent debt, or under a sale in 
execution of a decree for the father’s debt, his sons, by reason 
o eii c uty to pay their father s debts, cannot recover that 
property, unless they show that the debts were contracted for 
immoral purposes, and that the purchasers had notice that they 
were so contracted; and 2nd]y. that the purchasers at an 
execution sale, being strangers to the suit, if they have not 
notice that the debts wore so contracted, are not bound to make 
inquiry bejond what appears on the face of the proceedings. 

heir Lordships have now to apply the principles to be 



(1) 14 B. L. E., 187 ; vS. C., L, R., i R A*. 
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extracted from the authorities which have been considered to 
the case before them. 

It has been found by both the Indian Courts and, in their 
Lordships’ opinion, properly found, that the plaintiffs, as 
between them and Bolaki Ohowdhry, the jiidgemnt creditor 
of Adit S<ihai, had established that neither they, nor the 
ancestial immoveable estate in their hands, were liable for the 
debt to Bolaki which had been contracted by their father. 
The two material issues on this point were, Ist, wdiether the 
bond to Bolaki, executed by the late father of the minors, 
was legally valid so far as the minors’ interest is concernefl, 
and whether the money thus borrowed was devoted to the 
satisfaction of debts incurred when the minors had no 
existence ; and, 2ndly what sort of a life did Adit Sahai live ; 
did he spend the money bon owed from Bolaki Chowdhry 
in immoral purposi^s ? The Subordinate Judge, upon a full 
consideration of the evidence, found both these issues in favour 
of the plaintiffs, and decreed to them the relief sought by 
their plaint. The judgment of the High Court does not 
impeach this finding as regards Bolaki Chowdhry. On the 
contrary, the words of the learned Judge who wrote the 
judgment of the Couit are: ‘'And this decision would, I think, 
have been perfectly fair and right were we dealing with 
Bolaki Chowdhry. ’ There is no doubt a subsequent passage 
to the effect that the onus was clearly on the plaintiffs of 
showing against the respondents, who purchased at the 
execution, that the decree against Adit Sahai was an improper 
one, and that the evidence was insufficient to prove the fact. 

If in this last passage of the judgment the Court meant to 
rule that the evidence which w^as sufficient to prove the two 
issues above mentioned, and the matters of fact involved in 
them against Bolaki Chowdhry was insufficient to prove them 
against the respondents, that ruling would, in their Lordships’ 
opinion, be erroneous. The respondents were parties to the suit, 
they went to trial upon those issues, and had equally with Bolaki 
Ohowdhry the means of cross-examining the plaintiffs’ wit- 
nesses, and of adducing counter-evidence. This observation, 
however, leaves untouched the principal ground upon which the 
High Court dismissed the plaintiffs’ suit as against the respon- 
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donts, VIZ., that upon the authority of the decibiou of this Board 
T m Muddun Thalwor v. Kantoo Lall (1), the respondents are 
jh. to be treated on the footing of purchasers for value, without 
notice ; for it is one thing to prove a fact, and another to prove 
that a particular party had notice of that fact. Their Lordships 
desire to say nothing that can be taken to affect the authority 
of Miuldwi Thal-oors Case (1), or of the cases which may have 
since been decided in India in conformity with it. The material 
passage of the judgment in Muddun Tkahoors Case (1) is in 

“A purchaser under an execution is surely not bound to go 
back beyond the decree to ascertain whether the Court was 
right in giving the decree, or, having given it, in putting up 
the property for sale under an execution upon it. It has al- 
ready been shown that if the decree was a proper one, the 
interest of the sons as well as the interest of the fathers in the 
property, although it was ancestral, was liable for the payment 
of the father’s debts. The purchaser under the execution it 
appears to their Lordships, was not bound to go further bick 
than to see that there was a decree against the fathers , that 
the property was property liable to satisfy the decree, if the 
decree had been given properly against them ; and he having 
inquired into that, and hon^l fide purchased the estate un.ler 
the execution, and paid a valuable consideration for 

it the plaintiffs are not entitled to come in, and to set aside all 
that has been done under the decree and execution, and recover 
back the estate from the defendant.” 

It appears to their Lordships that the present case is clearly 
distinguishable from that of Muddun Thakoor, and docs not fall 
within the principle laid down in the passage just cited. It has 
been seen ^at before the respondents purchased, the claim of 
the plaintiffs was preferred in the Court wherein the execution 
proceedings were pending in the form of objections to the sale. 

I he Court refused to adjudicate upon the claim in an execution 
proceeding and accordingly allowed the sale to take place but 
made an order referring the plaintiffs to a regular suit for the 
establishment of their rights. Their Lordships think that the 
r»j«,.dente must be token to have had notice, aotnal 

O 14 B. L, R., 187 ; L. E. 1 I. A,, 33.3. 


rj'*' i'.; 








HIXDT^ L\^^ 

constructive, of the plaintitfs objections, (A the order made 
upon them, and therefore to have puchased with knowledge of 
the plaintiffs’ claim, and subject to the result of this suit. It 
follows that, as against them as well as against Bolaki Chowdhiy, 
the plaintiffs have established that, by reason of the nature of the 
debt neither they nor their interests in the joint ancestral estate 
are liable to satisfy their father’s debt. 

The question remains, whether they aie entitlod to any and 
what relief as regards the father’s share in this suit ? It seems 
to be clear upon the authorities that if the debt had been a 
mere bond debt, not binding on the sons by virtue of their lia- 
bility to pay their father’s debts, and no suflSeient jiroceedings 
had been taken to enforce it in the father’s lifeiiine, his interest 
in the property would have survived on his death to his sons, so 
that it could not afterwards be reached by the ere lifcor in their 
hands. On the other hand, if the law of the Presidency of Foj-t 
William were indentical with that of Madras, the mortgage 
executed by Adit Sahai in his lifetime, as a security for the 
debt, might operate after his death as a valid charge upon mouzah 
Bi&smnbhurpore to the extent of his own then share. The 
difficulty is that, so far as the decisions have yet gone, the law, 
as understood in Bengal, does not recognize the validity of such 
an alienation. 

Their Lordships are of opinion that it is not necessary in 
this case to determine that vexed question, wdiieh their former 
decisions have hitherto left open. They think that, at the time 
of Adit Sahai’s death, the execution proceedings under which the 
mouzah had been attached and ordered to be sold had gone so 
far as to constitute, in favour of the judgment creditor, a valid 
charge upon the land, to the extent of Adit Sahai’s undivided 
share and interest thei'ein, which could not be defeated by his 
death before the actual sale. They are aware that this opinion 
is opposed to that of the High Court of the North-Western 
Provinces, in the case of Ooor Pershad v. Sheodeen (1), already 
referred to. But it is to be observed that the Court by 
which that decision was passed does nofe seem to have recognized 
the seizable character of an undivided share in joint property 
which haf since been established by the before-mentioned 

in 4 K,-W. P. Hep. 137. 
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BHACnVANSINfUl^ 
in L. R., J6 LA,, lAJ ; L L Jl, 21 All, 

The following jiidginr*!)! was delivered by 

Lord Hobhouse: — There are no factvS in disputt^ in thi^ ca^-e. 
The plaintiffs, now appellants, brought the suit to establish 
their title as reversionary heiis of Madho Singh as against the 
first defendant, a boy who was adopted by him in the Dattaka 
form. The boy is the natural son of Madho s mother s sister. 
The sole question is whether the adoption of such a relation is 
allowed by Hindu Law. The Subordinate Judge held that it is 
not allow’^ed. A Full Bench of six Judges of the High Court 
has decided that it is allowed. Four judges, Edge 

C. J., and Knox, Blair and Burkitt, JJ., being of that opinion, 
against Banerji and Aiknian, JJ., who are of the contrary 
opinion. Their Lordships are under the disadvantage of 
hearing the case without any help from the respondents, who 
have not appeared. But this disadvantage is much lessened 
by the elaborate fulness of the reasons assigned by Edge, C. J. 
for the conclusion which ho reached in favour iff the respondent. 

The question is of the same nature as that which has just 
been disposed of in the preceding cases from Madras and 
Allahabad. But it depends upon a different set of texts, and the 
course of decision in India has been very different. It is agi^eed 
on all hands that the prohibition contended for, extends only 
to the three twice-born classes, and not to the most numerous 
class of all, the Sudras. The parties here are Kshatriyas, 
governed by the Benares S<'hooI of Law, It is also agreed that 
as regards capability to be adopted, the sons of sister.-*, sons of 
daughters, and sons of maternal aunts, stand on the same 
footing, and that the aixthorities which apply to any of these 
classes apply to all 

The oldest original texts bearing on the point are contained 
in the Dattaka Chandrika. In Sec. !.» Para. 11 of that work the 
author quotes the ancient sage Sakala to the following effect. 
After mentioning certain relatives to whom preference should 
be given in adoption among the regenerate tribes, he says : 

.* toi<l$ HoMiouse, Macnagtten, aiiit Monis and Sir Eichard Coiick 
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“If ,„oh eiist not, lei him edopl b„„. i„ *„„„ 

. except a daughter’s son and a eistei's son and the son of the 

1, mothers sister." 

In Para 1 7 of the same section, the same wk quotes the sage 
SannaU who, after point.ug out from what classes adoptions 

»e am "t^lf r;" •“'I « “« 

sol m , o t ^ 

son IS nowhere mentioned as a son.” 

eJl^icn •>»= 

Id^ th f'h‘w'' .fa son, or in other 

no.os the capabihty to have been begotten by the adonter 

through appointment and so forth." ^ 

n the eai-ly part of the 17lh centuiy, some centuries latm 

than the conjectured date of the Dattaka Chandnka gives the 
upon them. (Sec. H, Arts. 71, 107, 108; See V, Arts. 16 to 20). 
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tahpe ^ present case the learned Chief Justice Edoe 

ifth ■ '^I®^8mg views of their anthonty; denying 

If hem lordships rightly understand him. that theseTS 

School oTir^lttlTerrtlf “ 

fh™ fdt“‘ W bin «ctL M 
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.aimed as part of the general Hindu law. founJedl Z 
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derive their precepts In Doctor Jollv T r 
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(1) (1846) 4 Moo. I. A 97 ; 1 Pundit P. C. J. 313. 
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that both works are respected all over India, that when they 
differ the Chandrika is adhered to in Bengal and by the 
Southern Jurists, while the Miinansa is held to be an infal- 
lible guide in the Piovinces of Mithila and Benaies. To call 
it infallible is too stiong an expression, and the estimates of 
Southerland, ot West and Buhler seem nearer the true mark; 
but it is clear that both woiks must be acceiked as bearing high 
authority for so long a time that they have become embeilded 
in the gcneial law. 

The learned Chief Justice then objects that the texts of the 
two Rishis are detached from their context, and so are render- 
ed of no value; and that as legards Sakala there is no infor- 
mation where the vriter of the Chandiika obtained his text, 
and that its genuineness is doubtul This objection is strength- 
ened by the fact that the greatest of the sages do not 
mention any such prohibition ; neither Mann nor Ahashistha, 
nor Yajnavalkya. nor Narada , while one ancient sage, called 
the holy Yaraa, expressly asserts the right to adopt a sister’s son. 
Those objections must receive the same answer. It may be 
true, though it is impossible now to say, that the Dattaka 
Chandrika is the sole authority for the texts there quoted and 
afterwards copied by Nanda Pandita ; but it still remains the fact 
that the texts have been so quoted for several centuries, and 
have so been received into the body of Hindu Law. 

Taking, then, the texts as they are given, and adding to 
them such weight as the commentators possess what is enjoined 
by them ? The leained Chief Justice points out that Saunaka 
may mean a legal piohibition, or a moral admonition, or merely 
to state a fact, or to indicate a preferance for daughters’ and 
sisters sons among Sudms. Certainlv, if the (piestion were new, 
the learned judg'e s argument would have to be caiefully weigh- 
ed before it could be rejected. Much of the reasoning which 
has prevailed with their Lordships in the prior cases would 
apply to this case ; and, on some points, such as the silence of 
other great lawgivers and the existence of a sacred text in an 
opposite sense, with greater force. But their Lordships find 
an antecedent difficulty ; for they have to consider whether the 
present question can be treated as an open one. 

It is not necessary to state in detail the course of decisions 
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in India, because there is hardly any conflict in them, and they 
are fully stated in the judgments below. In 1808 there was a 
ecision on a case ft-om Mirzapore in favour of the validity 
of these disputed adoptions; but it is probable that the parties 
were Sudras, as Sir William Macnaghten thought they were 
There was a decision in 1810 between Brahmans, where an adop- 
tion of a sister’s sou was held valid. But Sir Francis Mac- 
naghten tells us that it was over-ruled in some subsequent pro- 
ceeding which IS not specified. In eveiy other case that has since 
occune , w en the question has arisen between members of the 
iree regenerate classes, and the adojition has been in the 
Dattaka form, the decision has been against its validity, 
he c^es have ocemred m all parts of India, and all the 

th? T r? T' statement, 

ir Loidships have not overlooked the case decided by the 

Bombay High Court in 18b7 (1). Edge, C. J., considers that, 
though the parties really were Sudras, the learned Judges 
thought they belonged to one of the twice-born classes, and so 
lent their authority to an adoption of a mother’s sister’s son 
among one of those classes. But though there was some argu- 
ment as to the true caste, their Lordships find nothing in the 
.]u gment to shew that the Judges thought the caste to be 
other than it really was. Nor was the decision treated as 
s an mg m the way of a subsequent decision in 1879 by the 
same ig Court, which affirmed the invalidity of such 
marriages in the regenerate classes. 

witM " Chief Justice seeks to 

hdraw this case from so strong a cun-ent of decision rest 

Beni? "q f ^ ^Wch, in his opinion, attaches to the 

chool of Law. He does, indeed, subject the decided 
cases to a minute and able examination, with a view of ascer- 
taming the precise bearing of each, and of attenuating its force. 

vary fri does not substantially 

vary om that which is arrived at by the minority of the Court! 

inli" . " -- 

K Parties in this case are Kshatriyas, and are governed 

by the Benares School of Hindu Law. As Kshatriyas they belong 

(1) (1867) 4 Bom. H. C. R. 130. 
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to one of the three regenerate classes of Hindus. What we 
have to ascertain is, does the Hindu Law, as accepted by the 
Benares School, prohibit the adoption by a Kshatriya <^f the 
son of his mother s sister, in the sense of making such an adop- 
tion illegal and ^ oid.” 

“It has not been suggested that there is any evidene<‘ in this 
suit of any usage in these piminces by whi(*h the adoption 
in the Dattaka form of the son of a sister of the mother of the 
adopter, or of his sister s son or of his daughter s son, amongst 
any of the three regenerate classes is either recognised as \aild 
or prohibited as illegal Neither side in this case has pleaded or 
relied upon any custom or usage.” 

The learned Chief Justice then ties the plaintitis down to the 
the obligation of shewing a custom to prohibit the adoptions in 
question ; and on each dicided case he puts the test question 
whether it is founded on proof of such a custom among the 
regenerate classes governed by the Benares School of Law. In 
the position he considers that he is supported by a passage in 
the judgment of this Board delivered by Sir James Colvile 
in the case of the Collector of Madura v. Mootoo Bamallnga 
(1), It is as follows : “The duty, therefore of a European Judge 
who is under the obligation to administer Hindu Law is not so 
much to inquire whether a disputed doctrine is fairly deducible 
from the earliest authorities, as whether it has been received 
by the particular school which governs the district with which 
he has to deal, and has there been sanctioned by usage. For 
under the Hindu system of law clear proof of usage will 
outweigh the written text of law.” The principle deduced by 
the learned Chief Justice from this passage and applied to the 
present case would have very far-reaching conse(juencos ; and 
in their Lordships' opinion it is not a sound principle, nor is it 
properly deducible from the language of this Board. 

In that judgment Sir James Colvile was dealing with the 
question whether a widow could adopt a son to her husband 
without his express authority. That is a point in the law of 
adoption on which legal authorities in diflPerent parts of India, 
all starting from the same sacred texts, have branched off into 
an extraordinary variety of conclusions ; each marked enough 
(1) (1868) 12 Moo. I A. 397 ; 2 Pundit P, C. J. 36!. 
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»d prevalent enough in its own sphere to be ascribed to 
th sense recognised school „f la,, sir James Colvile addresses 

rh. nimselffirst to shew how these schools caiue into being, and 

secondly, to specify books of the highest authority in them. It 
IS in the course of this exposition that the sentences just quoted 
occur, as also the opinion before quoted with reference to the 

«tl„„ty „ftheDattaI«Chand,ikaand„fthe,ork of N.nd. 

landita. The decision of the Board was that the power claimed 
for the widow was conferred on her by the school of law 
ommant ni Dravida country, from whence the appeal came. 
But that law was ascertained by the usual methods of ascertain- 
mg general law ; by reference to authoritative text-books, to 
judicial decisions, and to the opinions of Pandits. These author- 
ities were found to be sufficient proof of the general Hindu Law 
prevailmg over large tracts of country and populous communities. 
Anybody living among them must be taken to fall under those 
general rules of law unless he could shew some valid local, tribal 
or amily custom to the contrary. It was necessarv for this' 
Board to refer to the differences of schfiols of law, becluse the 

authorities of the recognised Bengal School denied the power 

wluc.i those of Southern India affirmed. The whole passage is 
framed with reference to the fact that different schools Le 
found to take different views of the general law on the point 
e Board. But thoi, j„dg.„e„t give, oo„„t«..„oe to 
the conclusion that in order to bring a case under any rule of 
law laid down by recognised authority for Hindus generally 
evidence must be given of actual events to shew that in points 
fact he people subject to that general law regulate their lives 
by ih Special customs may be pleaded by wav of excention 
which It IS proper to prove by evidence of what aeuJiy fo 
• one. In this case the learned Chief Justice tells us that there 
IS no suggestion of a special custom. That being so, he .seems 
to have inverted the processes by which law is ascertained. 

The rule of law asserted by the plaintiffs in this case is 
derived in the first place finm the sacred texts which underlie 

n the Benares School as well as in others. It has been affirmed 
by Courts of justice in all parts of India, and in many law suits 
in which the parties were subject to the law of the Mitakshara 
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which is of the highest authority in th(‘ Benares School. It has 
been so affirmed and applied in general terms, and not as confined 
to a particular school. It is not shewn or e\on asserted that there 
is anything j)eculiar in the Benares School to make tliis rule 
inconsistent with its principles. It seems to their Lordships 
that to put one who asseids a rule of law under the necohsity of 
proving that in point of fact the coumiimity living under the 
system of which it forms part is acting upon it, or defeat him by 
assertions that it has not been universally accepted or acte<l on, 
would go far to deny the existence of any general Hindu Law, 
and to disregard the broad foundations which are common to 
all schools, though divergencies have grown out of them. 

Their L(3rdships do not inquire whether tlie views so 
earnestly maintained by the learned Chief Justice upon the 
construction of the disputed texts might have l)een successfully 
maintained at the beginning of this century. For eight}^ or 
ninety j^ears there has been a steady current of authority one 
way, in all parts of India. It has been decided that the precepts 
condemning adoptions such as the one made in this case are 
not monitary only, but are positive prohibitions, and that their 
effect is to make such adoptions wholly void. That has been 
settled in such a way and for such a length of time as to make it 
incompetent to a Court of justice to treat the question now avS 
an open one. Their Lordships will humbly advise Her Majesty 
to reverse the decree appealed from, and to restore that of the 
Subordinate Judge, with costs in both courts, The respondents 
must also pay the costs of this appeal. 

Appifff aiion'fd, 

Note.— The cases from Madras and Allaliabad referred to in this jiuigment 
are Sri Baium GuruHngawMmi v. Sri Baimv Bamalakahaimna, and Rmihrt- 
mohnn V. Beni Pramnd which WQice decided together and where it was held tiiat 
the adoption of a child who is the only son of his natural tat her us valid. The 
eases are reiiorted in I. L. R., 21 AIL, 4t>0. 
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.^ELEPTION OE LEADING i 'ASKS. 

bhugwandeen doobey 
?». 

M YXA BAEE * 

llipporteti III u y, ^ 

Judgment was delivered by— 

The Right Hon. Sir J.\me.s W. Ciilvile.— 

The following a,. „„as,„.io,, „p„„ n,,. 

appeal arises :— ^ nus 

Kae Ueeminath, a Hiii.l.o Banker, of great ivealtli canriiio 
on bneineea at Ben.wee. Hj Heratal, and other place, died ai 
Weean the 7th of , June, ,s.5.5, childl™. He „-i« «ip„.a,e in 

r.w 1, t" ‘"’''"^“yihi'tvcalthianaidto 

have been telf-acquned ; ,„d con,,e,,>,ently his oo-heitesses 

^rd^g to the Hindu L.w of the Benares School, we™ hi,' 
two widows, toe., the reap.ndent and Book Bace, since deceased 
Immediate ly after his death, however, a doci.inent, pniimHug 
to be a will eveciileil by him in favour of on. Hiinwunt Peieh.d 
the ’•I* a person named Bithiil Perahad, it gave’ 

o^nTzir;! 1''-' «>« 

f-L 1 j. j* claiming under this alleged will or as 

“ Amtli r?' ‘“'"'“'“^'yptmnouncedagmnst 

1 Majesty in Council against their decisions 
- pending but it has not yet been set down for argi m 
m consequence of the death ot one of the parties • and tr the 

P r ht intestate, and that the claim of Hunwnt 

Pershad was unfounded. Nor would it be necessary to refer to 
that claim hut for the arguments which the appellant’s counsel 
ave ounded on the partition between the widows which was 

m some meawsure caused by it, and upon the alleged collusln 

of the respondent with the claimant. 

The first consequence of the claim was that a summary suit 
™.im AC, No, XIX of ,«4,, to defermiue the “htL ft. 

»™,f ail Sight 

and the lord Jiintio^ Roff. ® Kindordey 

(a) Jfmamai LuMmee v, Mliugnanden. 
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immediate pos&cssidii of the piopeity, was instituted in the 
name tif Doola Baee, who wvis then a minor, by her uncle and 
guardian, in which a curator w'as appointed under that Act. 
When thi.ssuit came to a hearing the Judge pronounced against 
the wdll, and directed that the whole estate of Rae Decnanath 
should be eipially divided between the widow's, and that the 
curator shouhl carry out that order w'ithout delay. The property 
w'as thereupon divided, each widov was jmt in possession of 
her share ; and Doola Baee continued in thu separate possession 
and enjoyment of her share up to the time of her death. 

She died on the 10th of hfovember, 1857, having on the 
21st of August. 1857, made a will wirich w'as registered on the 
same day, w'hereby she disposed ot her .share of the property, 
inherited from her husband, in favour of her father (the 
appellant) and her infant brothei, Ivaloo Ram, who is also 
represented by the appellant on this .ippeal 

Some steps seem to have been taken b\ the respondent, 
and also by Humvunt Pershad, to resist the legistration of this 
will in the lifetime of Doola Baee ; -ind upon her death the 
respondent aiiplied for the attachment of the property in dispute, 
being that taken by Doola Baee under the partition, as specified 
in the list before referred to; and for the appointment of a 
curator under Act, No XIX of 1841. Her application having 
been dismissed by the Judge, who on that summary proceeding 
upheld Doola Baee’s will, she commenced the regular suit out 
of which this appeal has arisen, on the 21st of December, 1857, 
in the Court of the Principal Sudder Ameen of Beilare.s. 

The issues settled in the suit w'ore : — 

First, whether there w'as any informality in the institution 
of the suit. 

Second, whether the plaintiff (the respondent) wjis legally 
competent to institute it. 

Third, whether Doola Baee was a minor or not at the date 
of the alleged execution of the will. 

Fourth, whether the will was fraudulent or a hona fide 
instrument. 

Fifth, if a pemn die leaving two widow.s, and one of the 
widows subsequently dies leaving a will who is entitled to 
18 
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.selection of leading cases. 

“C""' ““"‘.'“S the the 6„„ivi„„ , ,, 

« legatee of the .ill (sopp.eiag the huehao.lh esl°l„ , ' , ' 

»i.. i„ faee..,. of hot hi,, he.- ..., ::::zra::;:::r " 

tim '''B!,'!‘h''r‘' '“I"'"' «»'" e„i,,si,Io„. 

tioii. Both have been found by the (hnrl^ h,.l • * 

»f the appellant, anti the eoneotnel ,f th fi h 

impeached. “<>* ’W"' 

#r»"Zlh!°‘'’" 'T'" loand^ 

that the rospoiideut could not maintain he,- n 
it Wfis brought on grounds wbnlKh ■ • " 

f r :r :;;r 

Pershad : 6woWirrhafb s«PPOrted the claim of Hunwunt 
w.» tally eompoten'; teiea™ “ill! ^“1“' 

1.1-^ and a^tdingly he dtetnUte sit ItehTr 
Ihcie was an appeal to the iSitdder Court at A^ri TI 

:rer.i:rr 

Wding, It R.! ZT ““ B"‘ 

iiiheritanccderiveclfroinhorb'^B.^'’r^'?“^- 

and divided, and had effectually dale’s! Zv 

It treated her nower m fli'Smi.ssed the appeal. 

eeetein, he. pLrrZpotrr,,.: r “ 

more open to rpie.stion. muovable property as 

nature of hrappliS^d'^^ judgment. The 

- ^e „.„ee partllClllZ ^“.1 1" Z' 

was, that the case was ro-heard before a Full B 

i sr t:r b:!" 

Boola Baee was ^competent to dispo.sc of oitbo,- iL T!’ 

I appeal is against that decrle. ^ ^ le^pondent. The present 

Prom the. foregoing statement it is obvious th..f fL • - 
..estion between the parties is th:t:rar:r;:rre; 



:'nd: 
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whether, according to ihc^ law of the Benarc^s 8(‘hool, a Hindu 
widow is eoinpetent to dis]>ohe, by will or deed of gift, of either 
movable or immovable propm-fy inherited from her husband, to 
the prejudice of his next heirs. 

I he lcariK‘d counsel ior the appellant have, however, 
contested the light of tin* respondent to haw the present east* 
decided on his issue upon ^aiious gi'ouinls. Tiny <*ontend, 
that, if not precluded for maintaining the suit by reason 
of her acts and averments in former jiroceedings, as jailed by 
the Principal Biiddcy she has so shaped her case on the 

pleadings, that she cannot in this suit insist on her rights 
whatever they may be, as next heir of her husband in succession 
to Doola Baoe , that it was not competent to the 

tiiidder Court, having regaixl to the application for i-eview and 
the proceedings thereon, to ixoiew its first decision, exceiJt as 
to the immovable property. 

Two other points were taken at the Bar, wdiich it will be 
convenient to consider after, rather than before the determina- 
tion of the principal and general (piestiou of Hindu Law. 
One was raised by Mr. Leith on behalf of the respondent, and 
was to the effect that, as one of two Hindu widows taking as 
co-heirs to their husbaml, she is in a more favourable 
^ than that of a person claiming as next heir of the husband in 
succession to a single widow deceased. 

The othei*, which was taken by the othi*!* side*, is what was 
the effect of th<* partition, either by way of enlarging the power 
of Doola Baee to dispose of the property, or effecting the right 
of the respondent to question her disposition. Tluur Lorrlsliips 
will consider all these questions in their order. 

At the close of the argument for the appellant they inti- 
mated, that ill their judgment the respondent was not precluded, 
either by her acts or averments, or by her form of pleading iu 
this suit, from insisting on her rights as heir of her husband 
against the claims of Doola Baee. Their Lordships agree generally 
in that part of the first judgment of the Siulder Court, which 
ruled that the respondent, because she originally acquiesced 
in the title set up by Hunwuni Pershad, had not lost any rights 
which accrued to her as one of the co-heirs of her husband, when 
that claim was decided to be untenable. Nor do they thinjs 
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that her alleged alienation of her share can be urged against 
her by the appellant as a bar to the present suit. It may have 
been an improper act ; it may be one which Doola Baee, had 
she been the survivor of the two widows, could have questioned, 
or which the next heim of Eae Deenanath may yet question : 
but the improper alienation of part of her husband’s i‘stal<‘ 
cannot affect the respondent’s right to rec(n-er othc>r i)arts 

of it from those who, if her view of the law is coirect, have im 
title to it. 

And upon the argument founded on the pleadings their 
Lordships have to observe, that the plaint does not inaccurately 
state the respondent’s claim to the right to succeed, on the death 
ot Book Baee, to that property which the latter took by 
inhentance from her husband. The replication and the petition 

of appeal from the decree of the Court of first instance are no 

doubt more open to the objection taken. In order to meet the 
c^e of quasi-estoppel set up, they attempt to di-aw a distinction 
between the chum to the original share which the respondent 
took on her husband’s death, and her claim to that to which she 
became entitled on Doola Baee’s death ; and make some confusion 
as to the character of her heirship. But this mispleadino has 
in no decree prevented the settlement of proper issues ,ir 
r«jud.«d tho fair trial of lltr real 

e parties, and that being the ease, it would be contrary to 
he practice of their Lordship.s to give effect to nice and critical 
objections founded on the inaccuracy of an Indian pleading 

ought to be reversed, so far as it affects the movable propcTtv 

Court to icview its prior decree, with respect to that portion 
of the property m question in the suit. ^ 

Their Lordships are not satisfied that the proceedings on 
review were not within the powers of the Sudder Court tZ 

objections have been taken to them first that thd a 

never nefifiktiofi lA . ■ „ . respondent 

immovable ^ review of judgment, except as to the 

immovable property that whatever was the scone of he. 

petition, the order of Mr. Gubbins upon it, must heTLn to 

Vpor. to po.„t toif think, tot to 


I . 
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ap2>lieati()ii for ivm'ow umsl, on a fair ronsti action of it, bo taken 

10 embrace the quostiou as to the mot able as troll as that Blmg^deen 

relatin,^ to tlie immovable jiroparty. The fiist jtlea seems Doobey 

to be conhned to th<* latt<*i' j bat tin* si-coiid jilca is more iisi lliee. 

general. It insists that the opinion of the Cil<nifcta 

ought to be aeeepted as eoiTeet. Tliai opinion ina<le (as he 

hineself stated in liis sietind opinion) no djstin(‘tion bcdwcani 

inoeable and inimovabh^ jiropeity, Imt <lenii d tlie lighl of tht‘ 

widow to dispose ot eitlan*, to tin* pu*judiee ot her hiishand’s 

heirs* 

Again, as regards the acts of the Court : the artich^ of the 
Code of Procedure which is siip])osed to ha\e tied the hands of 
the Judges is the 378th. It is chair, houe\er, that the final 
order contemplated b\ that section nas the oidei which, in the 
ordinary course, would have been made by Messrs. Boss and 
Pearson on the 15th of January, 1803. The proceeding of Mr. 

Gubbins was merely his fiat ioi* the issue of that notice to the 
opposite paitv, which is lispiiied by the proviso ot that 
section. 

It may be admitted that Jlr. Gubbins understood the 
anplicatioii to be limited to the immovable propert}" ; that he so 
limited the notice ; and that when the parties were together in 
presence before Sb^ssrs. Ross and Pearson, the written grounds 
for review^ iinpugned the correctiiess of the decision, so flxr as 
it related to the real propm*ty only. But the (juestion still 
remains, whethtu' it was not e<)mpelent to the Judges, by whom 
the order allowing or rejecting the application ha^ review was 
to be made, to eulaige those grounds on the oral application of 
the paidy, if satisfied that there w^as a proper case on the merits 
for so doing. There seems to be nothing m the Code of 
Procedure wdiich expressly prohibits them from so doing. 

And their Lordships are ol opinion, that Messrs. Boss and 
Pearson, though they might have made a final order, granting 
or rejecting the application hi /o/o, or in part, were not 
incompetent to make the qualified order wBich they did make, 
leaving in the Court which waxs to review the decision, a 
discretion as to the extent to wLich the review should be 
carried. 


1?hey are also of opinion that, oven if the Court bolow^ 
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had been M-rong in its procedure, its mi.seai-i iuge o„oht „ot lo 
1 prevent this (\nninittee from deciding the .pieMion Imu-hing- tlie 
disp<).s!f,]on of the movable estiite on its merits. Tliere haslx-mi 
no surprise. The questioa nas fully iirgued before the Full 
Benchofthe AVi/rZo- CWrl on ample notice to both liailie. 
It has been fully argued heics The objection. tluuvt;„v i.' 

purely technical, and the result of yielding to it might be’ to 

place th(> re.sp,.ndent at a veiy unfair dismhanfaoe ‘she had a 
right to appeal to IJer Majesty agamst the vholeor any part of 
the fnM clccive ot the HruhUr She uoul.I not hav.^ lost 

that right ui appeal even if she had limiual her application fora 
review to the immovable property. She- was relieved from the 
necessity of appealing hj obtaining a final decree in her favour 
a. to the whole ot the pmperty, whether movable or immovable. 
If this objection were to iirevail, theri‘ could be no final de- 
termination of the cjuestiou as to the formei- oi its merits ; i,nh>ss 
indeed, for the sake of doing substantial justice between the’ 
par les, their Loidships were non to allow her to appeal against 

that portion of the fiist decree of the SutZder Court Thev m- 
of opinion, that no such formality fouecessaiy: and that it' is 

competent to the respondent, who has been brought, here on 
aiT'-a], to maintain, if she can, the decree which is under appeal, 
by shoeing that il ught upon the merits. 

Their Lordship, being, therefore, of opinion, that there is 
0 obstacle to the determination on this appeal, ainl between 
these parties of the general ,juestioii involved in the* judginmit 

flictmg authority concerning it, consisting i>artly of the 

paitly of passages froni ancient or modern authorities, which arc 
accepted as authoritativ^o in the Courts of India. 

It IS impossible to reconcile the various opinioms of the 
Pundits which are to be found in the Eocord They are 
divisible into three cksses-namely first th,f . 

.ata in other enit.; t Jt' of l^ni^UenTr 

thia and aLul 

c^Tr::. ‘-a 


1 ' I ^'1 ‘1 ^ ^ i ’ 
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first class arc Xo. 10 oi the Kecord — piobablv Xo. II 
of tht‘ Record — Xo. do uial Xo. 28 of the Record. Three of 
these are liot very nialerial \.s far as the} go, the first tAVo 
support the contentiou of the respondent ; the third seems to bo 
good laAv, but it has riadly no hearing on the (piestiun now under 
consideration. The point was, wlndher on the death of the 
widow, th(‘ daughtei' or a neplKuv should suecee<l to l>rop{‘rty 
derived from the hiisbaiul . and inasmuch as the \\i(loA\ eoiil^l 
not have taken the property if it had nut been duided, it followiMl 
that it must contimic to descend in the coiirst^ of succession to 
separate estate; and, therefore, to a daughter befoie a nephew. 
The fourth is strong against the right of a widow to alienate 
immovable propert}^ inherited from her husband ; and the ease 
in which the opinion was takcai Avas dt^cided in accordance with 
it. But the opinion being apparently that of the same Calcutta 
Avho Avas consulted in this case, it is material only 
as showing that he has in othei cases rejected the doctrine 
that a wddoAV has poAver to dispose ol‘ land inherited from her 
husband. 

The second class coirsists of Xo. 12 of tlie Record, being the 
opinion of thirty-seven Benares Pu/n/R.s‘fil('dby the respondent; 
and of Xo. 14 of the Record, being the opinion of twenty-one 
of the same place, filed by the appdlant. The first 
ruied that the surviAing widow was entitled to succeed to the 
share of the deceased Avidow^ ; and that that right could not be 
defeated by the disposition of the deceased widowv The other 
goes the length of c^aitesting the right of one Avidow to succeed 
to another widoAV of her deceased husband in any case ; it atiirms 
the proposition that tlie property being onct‘ vestcfl in the 
widoAVS, each had an absolute interest in her shore, and might 
dispose of it as she pleased. It held also, that in the case of 
intestacy, the father and brother of the deceased widow would 
have been the persons entitled to inherit her share. 
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The third class Cimsists of No. 4 of the Record, being the 
opinion of Ram Nath, one of the Pmulits at Smldev Court of 
Agra ; of No. 1 of the Record, being the opinion of the four 
Benares Pundits, taken by the Judge of that place, under 
orders from the /Suf?rldrCourt at 
and No. 3 of the Record being the two opinions 
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Nund, the other at the Court of Agra ; and 

1 No. 6 ot the Record, aufl No. 2 of the Eecoid, being the’ two 
opinions of the Cidcutta Pundit. Ail these, e\ee 2 >t the latter 
opinions of Heorn.i Nund and the Calcutta PundU, which w<>ro 
taken on the proceedings in le^ie^^, woie gi\en in answer to 
the questions put by the tSudduv t\)Lut befoie its first judgmenl. 

The questions ^vere prefaced by the following preamble, 
or statement. 

A dies, lea\ing two wnes B and C, who inherit his projierty 
real and personal. B and C' make a complete partition of the 
propel ty, and live separately troiu each other. C' dies, haviiif*' 
as blood-relations a brother and an uncle ; and the questiont 
were : — 

Fiud. Rocs the propertj left by CJ descend by inheritance 
to the other widow, B, or to the brother or uncle of (J i 

Hn-ond. Would C be competent to bequeath by will to 
her blood-relatives the share of the property which she inherited 
from A (so divided), to the prejudice of B, who is still living > 

It will observed that thi.s statement assumes a complete 
partition by the act oi contract of the two widow's, and it 
sudstitutes an nude for the father of the deceased w idow. The 

only vaiiation in the refeiences to the different was 

that, from accident or design, that to Uecina Nund was confined 
to real property. 

To these questions the four Benaiesih(mRV.s. answered 

Ninf that the bother of C was her foremost heir, and after 
iini her uncle, and that w Idle these twm existed could not 
■succeed. Rccond, that any testamentary disposition hy the willow 
0 the property wideli she had inheiited from her husband 
should be held valid, the property having been mcclusively her 

own, and that she w'as, thcrefi.re, at libel ty to dispose of it in 

any way she thought proper. 

Three out of the four consulted PmidiU, appear to he 
included amon^t the twenty-one. who had previously given 
the opinion above referred to at the instance of the appeOant 

the same effect; except, perhaps, that the second does not 
deny ^ atrongly a. the fimt the right of the surviving widow to 

raoooed to tteirtws of the deoomed widow in any case. 


.Hi fM 


, z i I ' V ‘ y d' 


liJ.A 

’} i 

■ j . f 


1 i 



^5 II 







UOl^U LAW* 

The answer of Ram Nath to the first question was, that C’s 
shai’c would descend by inhoritaueo to B, because C could not 
be succeeded by her brother or uncle durin j the existence of her 
h Hbinis s tun 1 1 ; an 1 although, in his answer to the second 
question, he admits the power of 6' to defin-it this right of B by 
her w'ill, ho rests that jiower of disposition solely on the 
partition assumed bj the statemo it. Ho says expressly : — “She 
could not have done so had the propeity been jointly held.” 
lie makes no distinction between real and personal estate. 

The answers of HoernaNund and the Calcutta Pundit, upon 
which the ultimate judgment was in great measure grounded, 
was, of course, in favour of the respondents on both points. 

too, make no distinction between real and personal 
property. The first opinion of Heerna Nund was confined to 
real property ; but this, as he explained in his second opinion, 
was beeauso the reference to him was so confined. 

The follo\\dng, then, is the lesult of the Bywustas of the 
Pundits : — If the partition, the effect of which w'ill be after- 
tvards more fully considered, were out of the question, all the 
Court Pundits w'ould agree in holding, that the respondent, as 
the next heir of her husband, is entitled to take by succession 
the share of Doola Baee ; and that that right cannot be defeated 
either as to movable or immovable property, by the will of 
Doola Baee. Ram Nath, however, holds that by reason of the 
partition, Doola Baee acquired the I'ight of disposition. Again 
the twenty-one or twenty-two Benares Pandits who are in 
favour of the appellant’s title are opposed by the tw'enty-seven 
Pundits of the same place, who have given their opinion 
in favour of the respondent. And the Biju'ustas given in other 
cases are more favourable to the respondent than they arc 
to the appellant. 

The Benares Pundits, who are in favour of the appellant 
refer only generally to the Mit Acshaisl, but the particular passages 
on which they rely are probably the 1st and 1 1th sections of 
the second chapter, end especially the ccccnd aiticle of tlm 11th 
section. Those passages, and the arguments in favour of the 
widow’s right of disposition which were deduced from them, 
were lately under the consideration of this Committee in the 
case of Mussamut Thakoor Deyhee v. Rai Bahih Ram. (1), Th^ 
(11 u Mm T. A., ise. at p. 175. 
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following is the conclusion to which then Lorclships then 
came : “The result of th<‘ uuthonties si^eins to he that, 

although, accoidiug to the law of the Western Hcliools the widow' 

may have a jmver ot disposing of movable pro])erty inherited 

horn her hiibhand, w'hieh she has not mulcr the law oi Bengal, 
she is, hytheoiielaw. as liy the other, restnoted troin alienating 
any immovable properly vvhieh she has so inherited . and that 
on her death the iininoeable propeit_\, and the nioialile if she 
has not otherwnse disposed of it, pass to the next heirs of hm 
husband.” To the authorities then cited ami relieved In 
their Lordships may he a.lded Sir W. Maciiaghteifs obsenations 
in his work on “Hindu Law,” Vol. I, pp 1,0 to 21 . Cases XTV 
and XV in the Second Volume of the same wank, p]) 82 and 87 . 
and also some of the cases which will hmeafter be nienlioned, 

which, xvhilst, they support the doetrine of the widow’s power 
fco dispose ot movable propmtj. admit that she cannot 
ispose of immovable property inherited from her husband. 

Tt must, then, be taken upon the authorities to be settled 
law that under the law of Benares, a Hindu widow has not the 
powder to dispose immovable propeity inherited horn her 
husband to the prejudice ot his next heirs; and the nnlr 
question open b, doubt is whethe, she has any such iKiwe'r 
over movable pi’opeit\ 

It must he admitted timt, iii faioui ot this siipposnl ilisim- 
tion there appeals at first sight to be a considoiable body of 
F«tive authority. lu the case of Bym,i v 

/Lun-ooWuiv/ ^ *he rights 

and disabilities <d a Hindu wudow in Boiigal it was at first 
supposed that the distinction was recognmed i-ven by that School. 
The firs decree ,n that case declare.] (he widow entitle, 1 toan 
nteiestforlifen, the immovable, and <o an absolute interest 
m the movable estate of her late husbaml. That was altered 

entitled a "" J^clared her 

possessed usod'*"^ hw’ husband, to be 

Jlindii t’ manner prescribed by the 

Iindu Law. On an appeal from that decree the whole mibieot 

--- by lord Oi W. (whia 

’ fl) Morley’s Dig. ^14— 3, 214. 
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in the Appendix t<» Mi Lon^tineeilh* daiks Riih*s and Onlens) 
^\hiist it establishes that, ac(*er(liiio to th(‘ law of Bengal, there 
IS 110 distinct 1011 between movable and immovable pi opeity in 
respect to the widovv\ power of disposition over it, seems t<» 
pioeeed on thi^ gronml that the treatises known as the Vivada 
Chintamani and th(‘ Ratnacara are overruled and (|uaHfied in 
this iespi‘Ct hy the Davahhaga and Dayatiitwa which gave the 
law to Lowei fScngai, and that wlun th(‘ two ioimer treatises 
prevail the distinetion ma\ (^vist. This jmlguumt thereiore, 
affords some ground for the arguimmt that the law of Bengal, 
w^hieh does not recognize^ the ilistinction, is an exception from 
the general Hindu Law Again, m R ijiinderiKimin Ruf v, 
Bijifiyohivd (I), decided herein 1H39, the right of the 

widows to dispose of moveable prop(*rty inherited from hei 
husband, and its devolution on her dving intestate aie tnailod 
as open questions under the law (»f th(‘ Mithila Schotd. 

Of decided cases attirming the distinction, we have that in 
the High Court of Bengal, which was cited at thi* Bar from the 
Indian Jurist of the 31si of Mar<‘h, 1H6H, p. 128 ; and which 
appears to he <i case governed h\ thi^ law of the Mithila School 
We have fuither the four eases cited in the jiulgment in that 
case, of which tw^o show that the liistiuction has been reeognizeii 
by the Bnchh^i* (\mrt of Madras as prevailing in the Pri^sidencj 
of Madras; an<l two show that it has also been recognized by the 
High (V>urt of Bomliay as picvailing in that Fresidenev And 
lastly, w(‘ have tVist‘ VTT, at p. 46 of the Second Volume (»f Sir 
W. Macnaghteils ‘'Hindu Law^’' in which tht‘ law which ought 
to have been applieil was that of the Benares School 

If it wore clear that the law upon the point in <|iiestion was 
necessarily the same for all parts of India except those Provinces 
of Lower Bengal which are governed by the Bayabhaga, these 
cases might afford ground for saying that the doctrine under 
consideration, however questionable originally, must be taken 
to be now established by a course of decisions. 

Is however this uniforaiity of the law to be presumed ? 

The Judges, indeed of the High Court of Calcutta, say, in 
the judgment just referred to, ‘'This case comes from Tirhoot, 

[ 1 ) IMoo, I, A., 18L 
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one of the Districts forming the ancient Province of Mi thila, 
hut the law is admitted y the same in this particular huth for 
Mithila and for the provinces governed by the Mitacshara.” 
Their Lordships, however, are not satisfied that tliis statement 
is correct. 

The Mitacshard is no doubt accepted as a high authority 
by all the schools, even by that of Bongd, when it is not 
controlled by the Dayabhaga, and other troatisos peculiar to 
that school. But the other four schools have, like that of 
Bengal, though in a less marked degrte, their particular treatises 
and commentaries which control caitain passages of the 
Mit^eshard and give rise to the differences between those Schools. 
In proof of this, it is only necessary to refer to the preliminarv 
remarks of Sir William Macnaghten, pp. 21 to 23. From these 
It would appear that, whilst the Mithila School follows impli- 
citly the Vivada ChintAmani and the Eatiiilcara ; the South of 

India the SmritiChandrika and the Madhavya; and the Presi 

dency of Bombay the Vyavahar Mayhkha; these works are 
by no means held in equal estimation at Benares. 

Now, It appears from the judgment of Lord Gifford, that 
the works which were supposed to go furthest towards establish- 
ing the distinction between movable and immovable property 
which is now under consideration, were the Vivada Chinramani 
and the Eatn4cara. These may well be taken to e.stablish such 
a distinction, according to the law of Mithila, and yet fail to do 
so according to the law of Benares. Again, ‘the Mayiikha 
IS cited as an authority for the decision of the case, at p. 43 of 
Second Volume of Macnaghten’s “ Hindu Law.” And in 
the judgment under appeal, it is expressly stated that ihat 
treatise ,s not accepted as an authority, by the Benares School 

ot hrcTr^^^^ “ .uestioiiwasnot 

^ I established by the two 

decismns at Madras, if it he so ostablishel. mayd moiid ln 

treatises and authorities peculiar to the South of India, Ld not 

ucisions for 1850, it appears that both were decided on 
he B^ustas of In the former “ j 

authorities relied on by the are not given; 
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but in the litter, mention is mad ‘ of the books called 
Milhivejvia an I S i M!5\vativiLUi as well as of the Mitacshara 
(there called Vijiiyaiieswara) ; and it appeals, from Sir William 
Lhicnagh ten's remarks, that the t\io latter works arc 
paramount authoril}’ in ilm ierritories dependent on the 
Government of Midras, whilst they are not enumerated 
aniui^'Si th. work^ajj‘pml i Ceinrco 

If this bo SI, it iMIows that <soii it ilu* abovc^-montioned 
ca^es were correctly deei<led, Limy art b\ no meins eonclusivt un 
the present question. Th(‘ decision of the High Court of 
Calcutta, in so far as it confiiiued the title of the pui chaser of 
the Goveruoicnt Promis^oia Notes, might have been lested on 
the general law relating to the transfer of negotiable paper, and 
that case, so far ifcni\o]\ed the question now under considera- 
tion, and the case in the Second Volume of iloore s Indian 
Appeal Case^, wmie determinable by the law of Mirhila; the 
two cases in the High Court of Bombay, and the Case, No, VII, 
at p. 46 of the Second Volume of Macnaghten’s Hindu Law’/' 
were decided according to ih*' peculiar law of the Bombay 
Pre»idency, including the Ma 3 Vikha; and those at Madras 
according to the law’ of that PresidoDC}’’. None of them necessari- 
ly govern a case to b ^ decided according to the law of Benares. 

How then dies the law’ slan I independently of these 
decisions ? 

The stariling diffwcace^ of opinion amongs^t the Pimdits 
show that the question cannot be taken to be clearly settled by 
the authorities accepted at Benares, 

The text of the MitdesharA on which, as has already been 
shmvn, the appellant must mainly r dy, is the see(Uid paragraph 
of section XI of chapter II, which includes “property which 
she may have acquired by inheritance” in the enumeration of 
women's peculiar property. These words make no distinction 
between movable and immovable property ; yet it is settled, 
beyond all question, as we have already stated, that the im- 
movable property which a woman inherits from her husband 
cannot be disposed of by her, and docs not pass as her stridJmn. 
The legitimate inference from this seems to be, that neither 
movable nor immovable property inherited from her husband 
forms part of a woman's peculiam or stridJmn, Sir William 
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H. Macuaghten, indeed, (“Hindn Law,” Vol, I, p. S8j, excludes 
limn nfndhaH all the difiei-ent kinds of pioperty eniimerated 
in the last claust of the paragraph in (]uestion 

On the othei hand, it may be argued that the text is explicit , 
that It includes under the head of all properly inherit- 

ed from the husband , that tioin the fact of its inclusion the 
power of disposition over it is pH.iid /(tele to bi? inferred; but 
that the right to idienate immovable property, whether inherited 
from th(' husband or given by him in his lifetime, having been 
taken aivav b\ positive texts, the distinction in this respect 
betw(‘eii movable and immovable property has arisen. 

This argument however, would fail to show why immovable 
piopertv, inherited from a husband, should not (and all the 
decided cas(^s^sho\\ if does not) descend ahstridliim ; but passes, 
on the widow’s death, to the next km of the hmsband The truth 

seems to be, that the texts which restrict a woman’s powder of 

disposition ovei immovabh' property given to her by hei 
husband in his lihPime, aie different from those which both 
restrict her power over immovable property inherited fiom her 
husband, and regnlati* the course of devolution. 

’lo th(“ former da.ss belongs the text of Narada. " Prupert} 
givum to h(‘r liy h(u husband through pure atiecfion. she may 
enjoy at her pleasuie after his death, or iimv give it awav 
e.xcept land oi houses”; and the text of Katy<lyana' -‘What ‘J 
woman has received as a gift funa her husband she may dispose 
of at pleasuie after his death, if if be movable : but as lung 
as he live.s, let her preserve it with frugality.” To the second 

class belongs the text of Katyiiyana, on which the judgment 
under appeal so much proceeds, aic., ‘-The childless widow 
preserving inviolate the bed of her lord, and striclly obedient 
to her spiritual parents, may frugally enjoy the estate or 
property until she die ; after her the legal heirs shall fake it.” 

W e take these texts as rendered by Colebrooke Die Vol TTT 
p. 575 and 576, ' ' 

Tt is impossible to deny, as will bo seen on reference to the 

Digest, that there has been a considerable conflict of opinion 

amongst the commentators concerning the texts. The better 

opinion, however, seems to be, that they relate to different 
subjects. 













HINDU LAW. 

Again, the latter text certainly includes hot li innvahle and 
immovable property ; and it seonih to be only by reason of 
confounding the law iw to property gneii b\, with that rehiting 
to property inherited from the husband, that the woids “after 
her the legal heins shall take it ’can be i(*stiiettd to the im- 
movable portions of the husband’s estate The iireponderanee 
of authority iseertanily mt.ivoni of the proposition that, uhether 
the widow has or has not the powt r to dispose of inherited 
movables, they, as well as the iiinnowible piopeity, if not 
dispo.sed of, pass on her death to (he next liens et the husband 

It is also worth remarking, that the doctrine that properly 
inherited from her husbaml forms part of .1 womans '^trirlhnn 
receiv.'s no coiiiiteuaiiee from two of the tii-atises current in 
other bchools which are supposed to teeogiii 7 e the widow’s 
power to dispo,se of movables so inherited Both the Viinda 
Ohintamani and the i\Ia^\nkha confine u w'ithiii the 

definitions of jVJeiiu and Ivotyajaiia. ’Fh<^\ f'xcliide pz*opf*rti 
inheiited, and the other aeijuisitions wiiicli are comprehended 
in the last clause of the paragraph in the Milacsliara, but ,ire 
excluded by Sir W. Maonaghteii 

i hey have distinct chapters for **thc separate pritperti 
of women,” and “her right of succession to a husband who 
leaves no son.” The Yivada f’hintilmani expressly says (p. 
262), that the text of Katyiiyana does not lehu- to the peculiar 
property of a w'omau ; and although it cites from Katya uiua. 
“Let a woman on the death of her husband enjoy hei husband's 
property at her discretion,” and explains “ that this refers to 
pioperty othei" than immovable,’ it also, at page 2t)2, ijuotes 
from the Mahabhiirata : “It or w’^omen the heritage of their 
husbands is pronounced applicable to use. Let not w-omeii on 
any account make Avaste of their husbands’ ivealth to Avhich 
it adds, by way of explanation, “ Here v, aste means sale and 
gift at their own choice.” {See Vivada Chintemaui, pp. 266 
and 266, and Mayukha, pp. 84 and 78). 

Another argument against including the wealth inhm-ited 
from her husband in a woman’s .^tridlmn, as defined by the 2nd 
clause of the 11th section of the 2nd chapter of the Mitslcshard, 
may be derit^d from the clauses 11 to 26 (both inclusive) of 
the same section. These declare the ^ husband to be, in de&ult 
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of the isauc, the heir to ' He whole property ne before deseribed, 
Cl. 11. This IS mtdligiblo, if the lu.rds “property which she 
may have acqniicdby inheiitar.ee ” in the second clause, are 
considered to be property inherited in her hnsband’s lifetime 
or f.om some poisons other than him. 

^ The reasons for the re.strictions \ihicli the Hindu Law 
imposes on the ^^idovv’s dominion over Ivu- inheritance fiom her 
husband, whether founded on her natural dependence on others, 
her duty to lead an ascetic life, or on tho impolicy of allowing 
the wealth ofono family to pass to am, the, are as applicable 
to personal propei ty invested so as to jield an income as they 

aie to an The more ancient texts importing the restiiction 

are general. It lies on those who assort that movable property 
IS not subject to the lestriction to establish that exception to 
he geneialily of Idle ude. The diversity of opinion Longst 
e Leimres IS sutficient to show, that the supposed 

distinction between movable and immovable property is any- 
thing but well established in that Soliool. And the unanimous 
judgment ot the five Jndge.softho Purser Court, supported 
hy theopin onoftho Court PfuirZiYs, has, in this case, ruled 
that the dis inctmn docs not exist. Such a judgment ought 
not to be lightly over-ruled. ° 

Their Wshipe, (hticCie, I.«vo crnie lo He coidiiticn 
h., eceorebng „.e |„w „.e E.ne.ee S<ho„l, r.onvi,het.„d- 

tig the amb.sueee p„sw,ge in t|„ Mitteh„rf, „„ „ 

imWeentote, whether movable, er immovable to which a 
mdo womot. m, creeds by iiibcritance, forms part of her 
«a„orpm-t,calar prepmty; and that the text of Katyina, 
wh ch general in terms, and „f which the anthority i 

undoubted, must be t, hen to dotormine-yiw, 11, at her power 

ofd.sp,sit,o,. over both is limited to certain pu, poses \nd 
.«»»%, that on her death both pass to the no!t ^0* 0! h”!: 

thinUhat H ‘l>« gtonnd. on which they 

rninK: that the cases decided in Tr,rh*. ^ ^ 

la India are not noee<?q‘'iri]tr 

conflict with those conclusion. Ti • necessarily m 

. „ conclusions. It is unnecessary for them 

0 express any opinion^ fouching the coiroctness of those 

thr^Hfeh cS ^f^C r proceed— as that in 

igh Court of Calcutta unquesticnably docs in part 

proceed^on a different constmetion rf ihlJ 

licraon ot the passage m the 
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Mitacshai4, they caunot be &u])portefl on that jiarticular 

ground. 

GLIieir JLordbliips hiirc now to considor, wlicthiT the oflbct of 

the so-called partition was to give Doola Face any power of 
disposition over her share which she would not otherwise have 
had. 

The case is wholly distingnishablc from those in which a 
widow, having a right to an a,scertained .share npou a i)artition 
with coparceners, who have an absolute interest in their shares, 
is put by them into possession of that share. In such case it 
may be a question, whether her interest does not become abso- 
lute ; though in a case coming from Lower Bengal the contrary 
was decided by this Committee on an appeal from the Supreme 
Court of Calcutta. But here the so-called p,xrtition was between 
two widows, each having the limited interest of a Hindu widow in 
her husband’s estate. It doe.s not appear that it was made at 
the suit or on the application of either. It was made by order 
of a Judge who, in the particular proceedings (one under Act, No. 
XIX of 1841), had no jurisdiction to determine questions of title ; 
and who could only deal with the right to possession. It is 
difficult to see how such a partition could enlarge either widow’s 
estate, so as to give her a disposition which she w'ould not other- 
wise have had against the next heirs of her husband. 

It may be said, that the question hero is only, whether the 
respondent has not, by her partition, lost her right by sui’vivor* 
ship. There is, however, no proof of any contract to make a 
partition, and, as part of that contract, to release the rights of 
survivorship, supposing it to have been competent to the widows 
to enter into such a contract. There was. as has already been 
shown, no jurisdiction in the Court to make a complete partition 
m invitnm. The transaction seems to have been merely an 
arrangement for separate possession and enjoyment, leaving the 
title to each share unaffected. The acquiescence of the widows 
in the Judge’s proceedings cannot have done more than bind 
each not to disturb the other’s possession. 

If this be so. it follows that the opinions of those Pimdifa 
%hioh wejre given in favour of the appellant^ on the assumption 
of a complete and regnlaa- partitdon, lose much of their power. It 
follows also, Hiat the 4Sase of the IwpoQdent is . stronger than it 
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would have been had she clainied merely as next heir to Imm 
husband in succession to Doola Baee. Foi* the estate of twe 
widows, who take ther husband’s property l)y inheiitahce is one 
estate. The right of survivorship is so sti*ong tliat the survivor 
takes the whole property, to the exclusion even of daughters oi 
the deceased widow (1). They are, therefore, in the st-rictest 
sense, copaiceners, and between urnlivided (•oparceners there can 
be no alienation by one without the consent of the other. And, 
accordingly, this case might have been decided in favour of the 
respondent on this ground alone. 

Upon the whole, then, their Lordships are of opini<.)n, that 
the decree under appeal is substantially right, and ought to be 
affirmed. Considering, however, that what has here been decided 
m respect to Doola Baee’s interest is equally applicable to that 
of the respondent, and that the latter is said to have assumed a 
power of disposing of her own share, tliey think it may be well 
to inseit in the decree a declaration, that the property recovered 
by the respondent is to be possessed and enjoyed by her as a 
widow of a Hindu husband dying without issue, in the manner 
pi escribed by the Hindu Law, Theii- Lordships will humbly 
recommend Her Majesty, with that variation, to confirm the 
iinal decree of the Sudder Court of Agra. The appellant must 
pay the costs of this appeal 


Bhugwandeea 

Loobev 


Note.— This case cstablisiies fchat, aeooi'ding to b 
Law governed by the Mitakshara no part of her b 
movable or immovable, to which a Hindu widow succe 
part of the siridh ini or peculiar property, so that she tnk< 
and her power of disposition is accordingly limited, 
her death, the estate passes not to the heirs of her owi 
to the heirs of her husband. ^Fhe result, therefore. 
conMned in the Mitakshara, wherein the author main 
\^i7ndkivn' has no technical meaning, but should be c 
perty, inherited by a female, as well as other descripti' 
enumerated as such, can have no practical effect gi^ 
affects the right of alienation nor controls the line o 
laid down in this case has been extended to other fe; 
daughter has been held to take a restricted estate in p 
her latter {€hoHy Lol Chunmo Lal^ I. L* R., 4 Ca 
has bw ,.h^:4own in the case of a mot.bAT* 




V. Lggur, I. L. E. , !j Utile. 723) ; and more recently it has been held that even 
in the case of property inherited by a female from another female the same 
rule applies, {i^heo Hhcmkar Led v. DeU Sahai, I, L, R., 23 All.. 468- Shw 

Perfah Y* AUahabad Banl\ I. L. R., 25 AIL, 476). 

The ease also e3tobli.shes that when several widows inherit their husband’.s 
pwperty together, they take a joint estate with the right of survivorship 
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MOOTTOO RAMALINGA SATHUPATHY.* 
[Heported in H Moo. I. A., 397 ; 10 W. B., P. C., 17. j 
Their Lordships’ reserved judgment was pronounced 


SlE James W. Col vile. — The pimcipdl question raised by 
these appeals is the v.rhdity of an adoption made by the widow 
of the last male zemindar of Ramnad. 

His title to that zemindavy, which is of gieat extent, and, 
like many of the large zemindaries in the south of India, in 
the nature of a i? ij, or Principality, descendible to a single 
heir, was thus derived In IfO.S, the then zenmuiar, Moottoo 
Ramalinga Sathupathy, having rebelled against the Government 
of the East India Company, was deprived of his zemindary, 
which in the month of July in that year was granted to his 
sister, Ranee Mangalaswara Natchear. 11 *r title was confirmed 
by a formal Svnnud, executed on the 22nd of April, 1803, by 
Lord Clive, the then Governor of Madras, which granted the 
zemindary to her, her heirs, successors, and assigns. She was 
married to Ramasamy Taver, who died some time between 1797 
and 1804, and in the latter year. Ranee Mangalasrvara Nat- 
chear, then a widow, and professing to act under a written 
agreement between her and her late husband, adopted one 
Annasamy, his nephew, whose title she afterwards confirmed 
by a will executed on the 11th of April, 1807. She died in 
that year, and was succeeded by Annasamy. He had seven 
wives, of whom only his chief wife, Mootoo Veroyee Natchear, 
and the appellant. Ranee Kuujara, need be mentioned, but 
had no male issue by any of them And on the 26th of 
January, 1820, he adopted a son, Ramasamy, who w^as the 
natural brother of Mootoo Yeroyee Natchear, and, by a testa- 
mentary instrument of that date, confirmed that adoption, 
stating it to have been made “by himself and his chief wife 
Mootoo Veroyee Natchear unanimously.” He died in Februaiy, 


^Presita Right Hon Lord Westburt, the Right Hon. Lord 

RoMttW (Master of the Rolls), the Right Hon. Sib Jambs Wii«am Colvim, 
and the Rigbfi Hon. Sir Edward Vatjohax WriiiAMs 
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1820, and was succeeded by Ramasamy, who died m 1880, 
without male issue, but leading a widow, the respondent, Ranee 
Parvata Natchear, and two infant daughtcis, Maiigalaswara 
and Doramjah suiviving him It is unnecessary to notice the 
unsuccessful suits by which the titles of Annasaniy and Rama- 
samy weie impeached during their lives, though some of the 
pmceedings in them help to swell tht \olummous locoid before 
their Lordships The titlt* ot Ramasamy to the 
as stated above, is the common ground of all the parties to this 
litigation, and, on the consideration of these appeals, must be 
taken to be incontestable. 

On the death of Ramasamy, wuthout male issue, his success- 
or m the zeM}nd(iry, according to the course of succession 
ab intfstato, was his widow. He had, however, two days before 
his death, addiessed to the Collectoi, as the representative of 
Government, the a ret of the 19th oi April, 1880 In that 
document, after stating that he was suffering from small-pox, 
and that the issue of his illness was uncertain, he expressed 
himself as follows : — ‘T have made an arrangement that my 
mother, Ranee Mootoo Veroyee, who is my guardian in every 
respect, and who holds chief right to this zemindar y, should 
enjoy this zemindar?/ and all other things; pay pei^hkist to 
tLc Gtr/car; maintain my royal wife, my daughter, Mangalas- 
wara, of five years old, and her younger sister, a small child ; 
and when these children shall attain their proper age, to make 
an arrangement with regard to their right to the zemindary, 
and continue the same, that my natural brother, Mootoo Chel'la 
Taver, should manage the affairs of the zemindar y until my 
children shall attain their proper age ; and I have issued 
necessary orders for the strict observance of the above 
arrangement/’ 

The affairs of the zemindary seem to have been managed 
under this arrangement between 1830 and 1840. The res- 
pondent, Ranee Parvata Natcbear, is said to have been herself 
very young at the date of her husband’s death ; her children 
were infants ; and the mother-in-law was probably the only 
member of the family with any capacity for business. In 1840, 
Magaiaswara, the daughter of Ramasamy, who had previously 
been married, died after giving birth to a male child, who dftd 
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i^iotsuivive hei. About that time differences aiose between 
llie Collector ol Eauee Parvata Natchear and her inother-iii-Lu\ who appears 

\\ to have set up some claim to the zeniiiidary in her own right. 

The Board of Revenue, nctiiig as eourt of Wards, intervened: 
appointed, m April, 1840, Ranee Parvata Natchear 
guardian of Doiarajah, lu“r infant daughter in the place of 
3footoo Yeroyee; and assumed the managenrent of the estate, 
treating apparently Doraiajah as c?c/ucfo icm ioidrn-, either b\ 
virtue of the or::/ executed by Eamasaniy, or by leason of 
Ranee Parvata Natcheai’s \\.ii\er of hei lights in tn\oni of 
hei infant daughtei 

Doiarajah died on the 24th ot Septeinbej. 1846. IShe had 
previously been married, and having no children, attempted on 
the day before her death, to adojit as a son a child, named, 
Anandai. By the document, called her will, she declared, how- 
ever, that this person would only he imtitled to the -^nni ixhtry 
in succession to her mother. Ranee Parvata Natchear, wdiom she 
calls “ the chief heiress to the :c/n mdary. This adoption uas 
communicated to the Colleetoi by a letter of the 23rd of 
September, 1845, hut vas tieated by him as iinalid under the 
26th section of ]\[ad. Reg. V of 1804, because made by a 
disqualified landholder without the consent ot the Court of 
Wards. The right of Ranee Parvata Natchear to the 
zemhidavy as heiress eithei to her husband ot to her 
daughter, was. therefore, recognized by the Revenue author- 
ities who, in April, 1840, put her in possession of it as a ipiali- 
fied proprietor, and relinquished the management of it to her. 

In the meantime, and e\er since 1840, Mootoo Veioyee had 
been engaged in active litigation with Ranee Parvata Natchear 
and others for the enforcement of her alleged rights to the 
zemindary. The proceedings in her last suil are set forth in 
the record. For the most part they have no bearing upon any 
of the questions which their Lordships have now to determine : 
and it is unnecessary to notice any of them, except the supple- 
mental rejoinder, which was filed by Ranee Parvata Natchear 
on the 6th of Maich, 1846 ; and the Razevwmah, or agreement of 
compromise, by which thi,s litigation was terminated on the 
26th of Febniaiy, 1847. In the former Ranee Parvata 
Natchear asserted, apparently for the first time, a right to 
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adopt a ho}) to lier liusbaiid, eithei iiixiei an a]l(*gc(i auth<ait\ 
froEi him, in the emit \\hich had happened, of both hih 
daughters dying without issue, or under the more general 
power of adoption which is disputed on these appeals. By the 
latter, Mootoo Veinyee, in consideration of the pr<>\ision made 
for her and her foster-son, Sevasamy, dedaied that Ranee* 
Parvata Xabdieai might thencefor\sard enjoy the Z(nni ndarp 
for ever: and, besides, might adopt a son ,\i Ina pleasure, as 
specified in the supplemental rejoinder. 

It is clear, therefore, that whale vei“ obscurity and contiiRion 
there may be in the history of the zemhichtry and its manage- 
ment between the death of Eamasamy in 1830, and the month 
of May, 1847, Ranee Paiaata Natehear was at the last-mention- 
ed date in undisputed possession as zemindar of Rainnad. 

In that state of things she made the adoption which is the 
subject of the present dispute on the 19th oi :May, 1847, .she 
gave notice to the Collector of hei intention to adopt her sister’s 
younger son, and invited him to be present at the ceremony. 
On the 24th of the same month she formally adopted the 
lespondent, Ramalinga. It is admitted that all the requisite 
ceremonies were duly performed, and that the adoption cannot 
be impeached, except on the ground of the insufficiency of her 
power to make one. The Board of Revenue, by an Order, dated 
the 10th of March, J849, declared that the adoption was invalid, 
and that on the death of Ranee Parvata Natchear the zemin- 
dary would escheat to Government. On the 23rd of Julv, 
1855, the Madras Government sot aside this order, and 
determined to recognize the adoption until it should be 
declared invalid by a decree of a Civil Court. But on the 29th 
of October, 1855, the same G(AX‘rnmeiit cancelled its 
former order, and confirmed the ordei* of the Board of 
Revenue of the 10th of March, 1849; and caused this, its final 
determination, to be intimated to Ranee Parvata Natchear 
through the Collector, by a letter dated the 15th of Novem- 
ber, 1865. 

The first of the suits out of which these appeals arise (No. 3 
of 1856} was instituted in that year by Ranee Kunjara, claim- 
ing, as the last surviving wife of Annasamy, and her daughter 
Maiigalaswara/againsh Ranee Parvata Nateheai^ alone. They 
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impeached the validity of the adoption, insisted that on Ranee 
Parvata Natchear’s death Ranee Kunjara, as the next in succes- 
sion, would be entitled to the zeniindiivy and claimed main- 
tenance in the meantime. Ranee Parvata Natchear, by her 
answer, alleged that Ranee Kunjara was not the wife but the 
concubine of Annasamy and could have no title to the 
zemindavy. Various persons afterwards intervened under 
different titles, and were all by supplemental plaint, made 
parties-defendants to this suit. But none of them, except the 
respondent, Ramalinga, and the Collector are parties to these 
appeals, or have any interest therein. 


The second of the two suits (No. I of 1860) was brought, in 
Februaiy of that year, by the respondent, Ramalinga, who had 
then attained his majority, against Ranee Parvata Natchear 
and the Collector. Against the latter it sought to have the 
before mentioned Order of intimation of the 15th of November, 
1855, set aside as illegal ; and against the former it prayed that 
immediate possession of the zemindary might be adjudged to 
the respondent, Ramalinga. 

The second suit was the first heard, and by his decree, dated 
the 18th ot March, 1861, the Civil Judge ordered that the order 
of the Collector ot the 1 5th ot November, 1855, and his orders 
to certain subordinate officers therein referred to, should be can- 
celled , and that, as he had failed to establish any right to th# 
estate, or to invalidate the acts of Raneo Parvata Natchear in 



respect to it, he should abstain from all further interference ; 
and that Ranee Parvata Natchear, subject to the provdsions of 
Hindu Law, and Section 8 ot Mad. Reg. XXV of 1802, might, 
without the previous consent of the Collector, or of any other 
authority, assign and transfer to the plaintiff (the respondent, 
Ramalinga), or whomsoever she might think proper, by sale, 
gift, or otherwise, her proprietary right in the Ramnad Zamin- 
dary. The decree further declared, that it was to be without 
prejudice to the Collector’s right to bring a regular suit for the 
estate, if he conceived that the Government had a superior title 
to the party in possession, but it prohibited him from sum- 
seizing it as an escheat whilst there were heirs. 

The deoree, made by the same Judge in the first suit, bore 
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date the 12tli of April, 1861. It found that Ranee Kimjara 
Natchear was one of the wives of Annasamy, but that as such 
she had no right to succeed to the estate after Ranee Parvata 
Natchear, being only her step-mother and, therefore, excluded 
from inheriting ; it further decreed that the zemindar of Ramnad, 
for the time being, should pay to the plaintiffs (the appellants, 
Ranee Kunjara Natchear and her daughter) maintenance 
at the rate of Rs. 400 per mensem, with the arreans of such 
maintenance from the date of the institution of the suit. 

Against the first of these decrees the Collector, and against 
the second. Ranee Kunjara and her daughtei', appealed to the 
High Court of Madras ; and on the 26th of March, 1863 that 
Court made an Order on both appeals, whereby it directed the 
Civil Judge to try the following issue: — ''Was the adoption 
made with the authority of Mootoo Veroyee, widow of Annasamy, 
or with that of any others of the kindred of the late zemmdar, 
Ramasamy, in whose behalf the said adoption was made T It 
further gave certain directions as to the evidence to be produced 
on the trial of the issue. 

Tliis issue was accordingly tried on the 1st of September, 
1863 ; and the findings of the Civil Judge were in effect, that 
the consent of Mootoo Veroyee, and of all the then surviving 
kindred of Ramasamy, had been obtained to the adoption. 
Against this finding the Collector, as well as Ranee Kunjara 
and her daughter, again appealed to the High Court, which 
Court, on the l7th of November, 1864, after two hearings, pro- 
nounced an elaborate judgment in favour of Ranee Parvata 
Natchear^s right to adopt, and her exercise of it in the particular 
case and in doing so the Court came to the following con- 
clusions : — 

First, that the widow of the late zemindar had made a valid 
adoption ; that there was no doubt that it was made with the 
assent of the majority of her husband's aapiticiag ; and that 
though it might be doubtful, whether the Civil Judge was 
right, there were not sufficient grounds for saying that he was 
wropg, in thinking that all the sapindas then living had been 
proved to have assented 

. Second, that^ oonsiderog the e:^tent of the property and 
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the fact that she was the last surviving widow of the zemindar 
Annasamy, Ranee Kunjara was entitled to a moie liberal 
maintenance than that awarded by the Oi\il Judge ; and that 
such maintenance should be at the rate of Rs. 10,000 per annum. 
Subject to that modification, the decrees below were affirmed, 
and the appeals dismissed without costs. 

From the decrees drawn up in conformity with this judg- 
ment, tlie following appeals have been presented, viz : — 

First, an appeal by the Collector, impeaching the validity 
of the adoption, and also objecting to so much of the decree 
of the 18th of March, 1861, as declared, or implied, that Ranee 
Parvata Natchear had power to alienate or atfect the zeftiin- 
(l<(ry beyond her life-interest. 



Seci/tidly, an appeal by Ranee Kunjara and her daughter, 
also impeaching the adoption ; and furtlier objecting to the 
decree of the 12th of Aptil, 18(51, in so far as it declared that 
Ranee Kunjara had no right of .succession to the zemindary. 

Thirdly, a cross-appeal b\ Ranee Parvata Natchear and 
Ramaliiiga, objecting to tin inaintunance awarded by the High 
Court a:) ctorbitniit , .iiid in.si\ling that the decree of the Civil 
Judge ought not to have been varual in that lespect. 

All those appeals have been heard together; and their 
Lordships have now to dispose of them. 

The principal contest has been upon the broad and general 
question, whether by the Hindu Liaw as cuixent in what is 
known as the Dravida Country (-wherein Ramnad is situate,) 
a widow can adopt a son to her husband without his express 
authority ? And if so, by whose assent that defect of authority 
must be supplied ? 



Their Lordships think it will be convenient to consider in 
the first place how this queslion really stands upon the authority 
of Mr. Colehrooke and Sir Thomas Strange. 

Mr. Colehrooke’b note on the Mitaeshara (Chap I, Sec. XI, 
Art. 9), which has been much discussed, clearly involves three 
propOisitions : First , that the widow’s power to receive a son 
in adoption, subject to some conditions, is now admitted by all 
the Schools of Hindu Law except that of Mithila. Second, 
that the Bengal (or Gaura) School insists that the widow must 
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have the formal permission of her husband in his life-time. 
Third, that some at least of the other Schools admit the adop- 
tion to be validj if made, by the widow with the assent of her 
husband’s kindred. The first two propositions are admitted ; 
but it has been argued for the appellants, that on the tine 
construction of this note, Mr. Colebrooke s authority for the 
last proposition is limited to the Mahratta School, in which the 
treatise called “The Muyookha” is the jiredominant authoiity. 
Balam-Bhatta, however, whom he cites as an authority foi* a 
power of adoption in the widow wider even than that expressed 
in the third proposition was a commentator of the Benares 
School. And the several notes of Mr. Colebrooke, at pp. 92, 
96, and 115 of the second volume of Strange’s “Hindu Lew,’’ 
seems to their Lordships to show, coiiclusn elj^, that he consi- 
dered the doctrine embodied in thethiid p]*opoMtion to be com- 
mon to the followers of the Mitaeshara in tie Bonar s as well as 
in the Mahratta School, and as such to lie leceiveable as the law 
current in the Zillah Yizagapatam, which lies wdthin the nor- 
thern, or Andra Division of the Dravida Country. 

Again, Sir Thomas Strange’s statement of the law^ in his 
work VoL I p. 79, is clear and unambiguous. He says : “eipialiy 
loose is the reason alleged against adoption by a widow, since 
the assent of the husband may be given, to take effect (like a 
will) after his death; and, accoiding to the doctrine of the 
Benares and Maharashtra Schools, pievailing in the Peninsula, 
it may be supplied by that of his kindred, her natural guaidians : 
but it is otherwise by the law that governs the Bengal Pio- 
vinces.” 

Their Lordships entertain no doubt, that the term, “ the 
Peninsula.” as used here, and other passages by the saiiH' author, 
denotes that part of India which i>s south of the line drawn 
from Ganjam to the Gulf of Cambay, and includes the w^hole of 
Dravida District. The learned Counsel for the appellants, how- 
ever, appeal from Sir Thomas Strange as a text-writer to Sir 
Thomas Strange as a Judge, and cite his dictum in Veeraper- 
mall Pillay v. Narrain Pillay (1) as opposed to this passage. 
In that case, Sir Thomas Strange, after citing the text of Yasislita, 
says; it may be inferred, what appears confirmed by 

(t) 1 Steaiige’s Mad, Cases, pp 103 k 121, 
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opinions of living Hindu lawyers, and by every ease of the kind 
Madma ‘ acquainted with, that the consent of the husband is in- 

Ln,.l„.s. *» i»to hi" family." But thispassage dot, 

Satliupathy. alter the view which their Lordships have already expressed 

as to the effect of the matured authority of Sir Thomas Strange. 
The precise question which is now under consideration, was not 
in issue in that case, where there was a written authority fiom 
the husband, and where the real issue was, whether the widow 
could adopt a boy not designated in that written authority. 
Again, the case was decided in 1801, at a time when the ancient 
authorities of Hindu Law were far less accessible to a Euro- 
pean Judge than they have since become. And Sir Thomas 
Strange, in his work composed twenty years later, says of this 
veiy case of Veempermall Pillay v. Narain Pillay (1), that it 
was discussed on comparatively imperfect materials ; that the 
public was not then possessed of the extensive information 
contained in Mr. Colebrooke’s translation on the Law of Inheri- 
tance, and the treatise on adoption since translated by Mr. 
Sutherland, to say nothing of the MSS. materials that came 
subsequently to his own hands, and which had contributed 
largely to every chapter of his work. There can, therefore, be 
no doubt but that the passage in his book contains the matured 
^ opinion of Sir Thomas Strange, and that it must be treated as 

an authoritative declaration of that opinion controlling his 
dictum in VeerapenyMll Pillay v. Narain Pillay (1). 

Having thus ascertained what was the opinion of two of 
the highest European authorities upon this question of the 
Hindu Law cuiTent in the South of India, their Lordships have 
next to consider, whether any sufficient reason has been assigned 
for treating that opinion as unfounded. 

The remoter sources of the Hindu Law are common to all 
the different Schools. The process by which those Schools 
have been developed seems to have been of this kind. Works 
universally or very generally received became the subject of 
subsequent commentaries. The commentator put his own gloss 
on the ancient text ; and his authority having been received 
in one and rejected in another part of India; Schools with 
conflicting doctrines arose. Thus the Mitaeshara which 
I (1) 1 Strange’s Mad. Oas., 91. 
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is universally accepted by all the Schools, except that of 
Bengal as of the highest authority, and which in Bengal is 
received also as of high authority, yielding only to the Dayabhaga 
in those points where they differ, was a commentary on the 
Institutes ofYajnawalkya; and the DAyabhaga, which, wherever 
it differs from the Mitd.cshar4, prevails in Bengal, and is the 
foundation of the principal divergences between that and the 
other schools, equally admits and relies on the authority of 
Yajnawalkya. In like manner there are glosses and commen- 
taries upon the Mitacshar4 which arc received by some of the 
Schools that acknowledge the supreme authority of that 
treatise, but are not received by all. This very point of the 
\\idow's right to adopt is an instance of the process in question. 
All the Schools accept as authoritative the text of Vasishta, 
which says, “Nor let a woman give or accept a son unless with 
the assent of her lord.” But the Mithila School apparently 
takes this to mean that the assent of the husband must be 
given at the time of the adoption, and, therefore, that a 
widow cannot receive a son in adoption, according to the 
Dattaca form, at all. The Bengal School interprets the text 
as requiring an express permission given by the husband in 
his lifetime, hut capable of taking effect after his death ; whilst 
the Muyookha and Koustubha treatises, which govern the 
Mahratta School, explain the text away by saying, that it 
applies only to an adoption made in the husband’s lifetime, 
and is not to be taken to restrict the widow’s power to do that 
which the general law prescribes as beneficial to her husband’s 
soul Thus upon a careful review of all these writers, it 
appears, that the difference relates rather to what shall be 
taken to constitute, in cases of necessity, evidence of authority 
from the husband, than to the authority to adopt being inde- 
pendent of the husband. 
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The duty, therefore, of a European Judge who is under 

the obligation to administer Hindu Law, is not so much to 
inquire whether a disputed doctrine is fairly deducible from 
the earliest authorities, as to ascertain whether it has been 
received by the particular School which governs the district 
with which he has to deal, and has there been sanctioned by 
usage. For, und{er the Hindu system of law, clear proof of 
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usage will outweigh the written text of the law. The respon- 
dent, Eamalinga, insists that, tried by either test, the propo- 
^ sition for which he contends, will be found to be correct. 

The industry and research of the counsel in the Courts 
below have brought together a catena of texts, of which many 
have been taken from works little known, and of doubtful 
authority. Their Lordships concur with the Judges of the 
High Court in declining to allow any weight to these. But 
the highest European authorities, Mr. Colebrooke, Sir Thomas 
Strange, and Sir William Macnaghten, all concur in treating 
as works of unquestionable authority in the South of India the 
Mitilcshard, the Smriti-Chandrika, and the Madhavyam, the 
two latter being as it were, the peculiar treatises of the 
Southern or Dr4vida School. Again, of the Dattaca-Mimansa 
of Nanda Pandita, and the Dattaca-Chandrika of Davanda 
Bhatta, two treatises on the particular subject of adoption. 
Sir William Macnaghten says that they are respected all 
over India; but that when they differ, the doctrine of the 
latter is adhered to in Bengal and by the Southern Jurists, 
while the former is held to be the infallible guide in the Pro- 
vinces of Mithila and Benares. The Dattaka-Mimansa, by the 
author of the Madhavyam is also recognized as of high authority 
in the South of India by Mr. Ellis in his note at jrage 168 of 
the second volume of Strange’s “Hindu Law.” 

Of these treatises, the Mitdeshard is silent on the point in 
question. The Dattaka-Mimansa of Nanda Pandita (Sec. 1, 
Arts. 16 to Art. 18, and Arts. 27 and 28) is opposed to the 
respondent’s view of it : but it seems equally opposed to an 
adoption by a widow, luulei any circumstances. The Dattaka- 
Chandrika (Sec. 1, Art. 81 and arts. 32) allows a widow to give 
a son in adoption whore her husband has not forbidden her to 
do so, implying his assent from the absence of prohibition. The 
Smriti-Chandrika also permits a mother to give her son, if she 
be authorized to do so by an independent male. And it is 
argued, ^ that what these last two authorities lay down 
concerning a widow’s right to give, must, by parity of reasoning, 
be taken to be laid down concerning her right to receive a son 

m adoption. The Madhavyam (if that term is confined to the 

Parasara Madhavya, and does not embrace all the works of 


friiliij 
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Vidya Narainsamy) seems also to contain no direct (UHeimina- 
tion of the point in question ; but the Dcittaka-Mimansa of that 
author clearly and explicitly declares the right of the widow to 
adopt with the authority of her father-in-law, and whatever 
other kinsmen of her husband may lie compi elumded under the 


et ci^iertL It cannot, therefore, ]> 
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that the proposition 


laid down by Mr. Colebn)oke and adopted by Sir Thomas 
Strange, is not suppoitedby at least one of the (uiginai treatises 
of undoubted authority in Dnivida, The ])attaea-]\Iiinansa of 
Sri Rama Pandita, who is stated by the Judges of the High 
Court to be an authority very generally cited in the South of 
India, also confirms the proposition. 

Their Lordships have excluded from their consideration of 
what is the positive law of the Di'avida Country the jieculiarity 
ot the Mahratta Treatises (tlie Muyookha and Kaustubha), and 
also the Viromitrodaya, which is a treatise of especial authority at 
Benares. It must, however, be admitted that the fact of the 
reception of the doctrine in question by Schools so closely allied 
to that of Dr^vida is in favour of the hypothesis that it also 
obtains in the latter, and strengthens the authorities which 
directly support that hypothesis. 

The evidence, that the doctrine for which the respondents 
contend has been sanctioned by usage in the South of India, 
consists partly of the opinions of Fimdits, partly of decided 
cases. Their Lordships cannot but think that the former have 
been too summarily dealt with by the Judges of the High Court. 
These opinions, at one time enjoined to be followed, and long 
directed to be taken by the Courts, were official, and could not 
be shaken without weakening the foundation of much that is 
now received as the Hindu Law in various parts of British 
India. Upon such materials the earlier works of European 
writers on the Hindu Law, and the earlier decisions of our 
Courts, were mainly founded. The opinion of a Pundit which 
is found to be in conflict with the translated works of authority 
may reasonably be rejected ; but those which are consistent 
with such works should be accepted as evidence that the doc- 
trine which they embody has not become obsolete, but is still 
received as part of the customary law of the country. A consi- 
derable body of these fatwas, or ojainions, is collected in the 
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third part of what has been called throughout the argument in 
this case the “Green Books.” It is not necessary to consider, 
■whether they can all of them be supported to the full extent of 
what they affirm. But they show a considerable concurrence of 
opinion, to the effect that, where the authority of her hu.sband 
is wanting, a widow may adopt a son with the assent of his 
kindred in the Dravida Country. 

The decided cases, exclusive of those in the Bombay Presi- 
dency, which may be taken to be governed by the Muyookha, 
are certainly not many. But there is at least the case G (a) 
decided by the late Sudder Court of Madras, and there are the 
French cases, which ought not, their Lordships think, to be 
wholly disregarded as recognitions of the law prevailing in the 
South of India. They are to be relied on in this case as afford- 
ing evidence of a long continued series of opinions officially 
given, and judicially received, which were adopted as the 
ground of decision, showing a continued and recognized 
existence of a doctrine, which suffices to remove from the 
opmions of the PumlitH in this case every suspicion of being 
opinions given to support the interests or judgments of others. 
Against these authorities the appellants have invoked that of 
the case of Raja Haimun Chull Singh v. Koomer Ounshiam 
ij^ngh (1). But what was, in fact, decided by the very guarded 
judgment dehvered by the late Lord Wensleydale in that case ? 

It was that, according to the native text-writers-including 
probably Vasishta, certainly including the Dattaca-Mimansa of 

Nanda Pandita— the authority of the husband was requisite to 
a valid adoption ; that the strictness of the law had been in 
many districts, and particularly in the Mahratta States, relaxed 
or modified by local usage, but that it had not been established 
to their Lordships’ satisfaction that the relaxation had extend- 
ed to the particular District of Etawah, in upper India. Dis- 
claiming, therefore, the intention to decide what was the law in 

other parts ofindia. their Lordships held that they could not 
say that the law m that District did not require the direction 
of the husband in order to the valdity of an adoption, which 
It wa» necessary for them to do in order to reveme the 


V. Akmaho Ammal, Mad. Sud, Deo., for 1858 m. 5 6 
' ’ > (1) 2 Knapp’s p. C. Oases, 203. 
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judgment of the Court below. It is clear that that decision 
was not intended to govern, and cannot be taken to govern, a 
case arising in the South of India. 

Upon the whole, then, their Lordships are of opinion that 
there is enough of positive authority to warrant the proposition 
that, according to the law prevalent in the DiYivida countiy, 
and particulaily in that part of at wherein the Eamnad '^eviin- 
cZari/ is situate, a Hindu widow, not ha\ing her husband’s 
permission, may, if duly authorized by his kindred, adopt a son 
to him. And they think that that positive authority affords a 
foundation for the doctrine safer than any built ujion specula- 
tion touching the natural development of the Hindu Law, or 
upon analogies, real or supposed, between adoi)tions according 
to the Dattaca form, and the obsolete practice, with svhich that 
form of adoption co-existed, of raising up issue to the deceased 
husband by carnal intercourse with the widow. It may be ad- 
mitted that the arguments founded on this supposed analogy are 
in some measure confirmed by passages in several of the ancient 
treatises above referred to, and in particular by the Dattaca- 
Mimansa of Vidya Narainsamy, the author of Madhavyaui ; but 
as a ground for judicial decision these speculations are in- 
admissible, though as explanatory arguments to account for an 
actual practice they may be deserving of attention. 

It must, however, be admitted that the doctrine is stated 
in the old treatises, and even by Mr. Colebrooke, with a degree 
of vagueness that may occasion considerable difficulties and 
inconveniences in its practical application. The question, wlio 
are the kinsmen whose assent will supply the want of positive 
authority from the deceased husband, is the first to suggest 
itself. Where the husband’s family is in the normal condition 
of a Hindu family — i.e., undivided — that question is of com- 
paratively easy solution. In such a case the widow, under the 
law of all the Schools which admit this disputed power of 
adoption, takes no interest in her husband’s share of the joint 
estate, except a right to maintenance. And though the father 
of the husband, if alive, might as the head of the family and 
the natural guardian of the widow, bo competent by his sole 
assent to authorize an adoption by her, yet, if there be no father 
the consent of all the brothers, who, in default of adoption, 
22 
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I I!!!,' would take the husband’s share, would probably be required, 

would be unjust to allow the widow to defeat their 
i'. ^ interest by introducing a new coparcener against their will, 

I I futlmiiatiiy. Where, however, as in the present ease, the widow has taken 

by inheritance the separate estate of her husband, there is 
gieater difficulty in laying down a rule. The power to adopt 
when not actually given by the husband, can only bo exercised 
when a foundation for it is laid in the otherwise neglected 
observance of religious duty, as understood by Hindus. Their 
Lordships do not think there is any ground for saying, that the 
consent of every kinsman, however remote, is essential. The 
assent of kinsmen seems to be required by reason of the 
presumed incapacity of women for independence, rather than 
the necessity of procuring the consent of all those whose pos- 
sible and reversionary interest in the estate would be defeated 
by the adoption. In such a case, therefore, their Lordships 
think, that the consent of the father-in-law, to whom the law 



points as the natural gu.ardian and “venerable protector” of the 
widow, would be sufficient. It is not easy to lay domi an 
indexible rule for the case in which no father-in-law is in 
existence. Every such case must depend upon the circum- 
stances of the family. All that can be said is, that there should 
be such evidence of the assent of kinsmen a.s suffices to show, 
that the act is done by the widow in the proper and bond fide 
performance of a religious duty, and neither eaijriciously nor from 
a corrupt motive. In this case no issue raises the question, 
that the consents were pitrchasc'd, and not bond fide attained.' 

The rights of an adopted son are not prejudiced by any 
unauthorized alienation by the widow which precedes the 
adoption which she makes; and though gifts improperly made 
to procure assent might bo powerful evidence to show no 
adoption needed, they do not in themselves go to the root of 
the legality of an adoption. 

Again, It appears to their Lordships that, inasmuch as the 
authorities in favour of the widow's power to adopt with the 
assent of her husband’s kinsmen proceed in a great measure 
upon the assumption that his assent to this meritorious act is 
to be uttij^ied wherever he has not forbidden it, so the power 
oaahot i teferr^d, when a prohibition by the husband either 
\ 

I # 

I -i ^ 

‘I'i 


HINDU LAW. 



has been directly expressed by him, or can be reasonably 
deduced from his diKsposition of his property, or the existence 
of a direct line competent to the full performance of rcli;^h>us 
duties, or from other circumstances of his fomily which afford 
no plea for a supercession of heirs on the ground of religious 
obligation to adopt a son in order to complete or fulfil defective 
religious rites. 

Their Lordships, having thus stated the conclusions to 
which they have come upon the general question of law involved 
in these appeals, will now consider whether the High Court of 
Madras has correctly applied that law to the facts of the present 
case. 

They are of opinion, that both the Courts below were right 
in holding that the collateral kinsmen of Ramasamy were to 
be found in the Taver family, of which the printed pedigree 
forms part of the record. According to Hindu Law, Ramasamy 
was the son, though by adoption, of Annasamy ; and he again 
was the son, though by adoption, of the first Ramasamy, who 
was a Taver ; and the heirs of Ramasamy, in the absence of 
decendants, were traceable upwards through these two persons, 
as if they had been his natural father and grand-fathcr. There 
is no ground for saying that this, the legal consequence of the 
successive adoptions, was affected by the assumption of the 
name of the Sathupathy, the family name of the ancient 
zemindars of Ramnad and of Maiigalswara, the grantee of 
the zemhidary. It is to be observed, however, that this 
line affords none but very remote kinsmen, if their relation- 
ship to Ramasamy be calculated on the principle just 
stated. The nearest of them, Mootoosamy, would on that 
principle stand in a degree of relationship to Ramasamy 
which, according to the rule of the Mitacshanl (Chap, 2, Sec. v., 
Art. 6), would exclude him from the category of mimulas, and 
place him in that of or those connected only by 

a libation of water and a common family name. He was, 
however, the natural brother of Annasamy. and that circum- 
stance might strengthen his title to be considered, in the ab- 
sence of nearer connections, the natural male protector of 
Eamasamy’s widow. Again, the person who really filled the 
office of profeotor, and that by the express appoiaiment of 
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i!IS' Ramasamy, was, up to the time of her quarrel with her 

daughteiMU-law, Mootoo Veroyee. Nor is it by any means 

lJoott,.o Lmalinga rnrsrilr u occupying 

Sathupatby. po&ition 01 Considerable power and importance. Moreover, 

she was unquestionably the heir to the property next in suc- 
cession to Ranee Parvata Natchear, after the failure of Rama- 
samy’s descendants It, therefore, appears to their Lordships, 
that in this state of the family the assent of Mootoo Veroyee, 
of Mootoosamy, and of the other persons who are proved beyond 
all question to have assented, was sufficient to ligitimate the 
adoption, even if the evidence has failed to prove the consent 
of the yet remoter kinsman, Ramrajah Taver. 

It has been argued, however, that even if this adoption would 
have been regular had Ramasamy died childless and intestate, 
his arzi relating to the management and descent of the zemin- 
dary contams an indication of his intention that his daughters 
and their descendants should be his successors and representa- 
tives, which ought to be taken to imply a virtual prohibition 
of the act of adoption by his widow. Their Lordships cannot 
accede to this argument. Ramasamy, no doubt, intended to be 
represented by his daughter’s line, should that line continue. 
But he made no express provision for its failure, and the same 
reasons which justify a presumption of authority to adopt in 
the absence of express permission are powerful to exclude a 
presumptive prohibition to adopt, when on a new and unforeseen 
occasion the religious duty arises. His widow has not claimed 
a power to adopt, except on the happening of the contingency 
for which her husband omitted to provide. And her power so 
limited, not having been qualified by his disposition, must be 
determined by the general law. 

Another argument for the appellants was founded on the 
attempted adoption of a son, Annasamy, by Dorarajah. That 
person is not a party to either of these suits ; he has not im- 
peached the adoption of the respondent, Ramalinga ; he has, 
on the contrary, supported it as a witness. Nothing decided by 
the decrees under appeal can prejudice his rights, if he has any, 
under an adoption which the Revenue authorities at the date of 
Jt seem to have treated as illegal. Their Lordships have not 
before them the necessary materials for determining, whether 
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that adoption was in fact valid or invalid ; or whether, if valid, 
it would have any, and what effect on the title of the respon- 
dent, Ramalinga, In that state of things neither of the present 
appellants can be allowed to insist on this supposed jus tertii 
as an objection to the decrees which they impeach. 

Their Lordships have, therefore, come to the conclusion, 
that these decrees and the judgment on which they proceed, are 
substantially right, in so far as they affirm, as between the par- 
ties to this litigation, the validity of the adoption by Ranee 
Parvata Natchear of the respondent, Ramalinga. 

They also think that there is no foundation for the other 
and minor objection taken by the Collector to the decree of the 
18th of March, 1861, on the ground that it asserts a power in 
Ranee Parvata Natchear to alienate or affect the zeiiiiudavi 
beyond her life-interest. Her power of alienation is expressly 
stated to be ^^subject to the provisions of Hindu Law’’; and the 
only object of that part of the decree was to affirm her right to 
exercise that power within the limits prescribed by the Hindu 
Law, free from the control of the Government or its Revenue 
Officers. 

Their Lordships are further of opinion that there are no 
grounds for impeaching the decree of the 12th of April, 1861, in 
so far as it found that the appellant. Ranee Kunjara, \stood in 
the relation only of step-mother to Ramasamy, and, therefore, 
could have no right to inherit his estate. They think, that this 
conclusion is supported by the will of Ranee Mootoo Veroyee, 
dated the 20th of January, 1820, which expressly states that 
Ramasamy was adopted by Annasamy and Ranee Mootoo Vero- 
yee unanimously. 

Upon the cross-appeal their Lordships have only to observe 
that the quantum of maintenance is a question with which the 
Courts of India, having local knowledge, and being conversant 
with the habits of native families, are peculiarly competent to 
deal with ; and that strong grounds should be shown to justify any 
interference by this Committee with their discretion in that 
matter. And their Lordships see no reason for questioning the 
soundness of the discretion exercised by the High Court of 
Madras in the present case. 
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1868 . Being, therefore, of opinion that the decrees under appeal are 

The Collector ot correct, and ought to he affirmed, their Lordships will humbly 

Madma recommend to Her Majesty that the two appeals and the cross- 

Moottoo Eamalinga appeal be each dismissed, with costs. 
iSathupathy. ^ ^ 

NoTL.—Tliife case lays down that in the Didvida Conntiy, in the Madras 
Presidency, the assent of the husband’s kinsmen is a siilhcient substitute foi 
the authoiity of the husband to ^ all date an adoption by the widow. What 
amounts to a sufticicnt assent must depend upon the circumstances of the 
family. Thus, wheie the widow is a member of an undn ided family the 
req^iiisite assent must be sought within that family, and authority of separate 
kinsmen will not be sufficient. ( Mghunadha v. Brojohshore, L. R., 3 1. A., 
151). Conscious exercise of discietion on the pait of the kinsmen is necessary 
to constitute the lequisite assent, so that assent obtained by a widow upon a 
false lepresentation that she had recened authoiity fiom hei deceased husband 
is ineffectual to validate the adoption. {Karemahhdhi v. Batnamanjm^ L. R. 7 
I. A., 173) 

The case is also important as explaining the growth of the different Schools 
of Hindu Law% 
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OMRIT KOOMAREE DABEE 


LUCKHEE NARAIN CHUCKERBUTTY.^ 


[Reported in 10 F. R, F. B., 76 ; ^ B. L. R. F. B., 


The appeal was oiiginally heard by Bayley and Phear JJ. 
who referred it to the Full Bench under the follo’winu leinai ks : — 


Bayley, J: — In this case plaintiff Nundlal (now deceased, 
but represented in the appeal by his widow) sued for the pioperty 
of one Rughoonath, his maternal uncle, on the allegation of a 
right of inheritance. 

It appears that Rughoonath had a daughter, Koochilmonee, 
and that on her death one Suroop obtained Rughoonath s 
property. Nundlal sued Suroop for possession in Case No. 92 
of 1861, got a decree and possession, but was dispossessed by 
one Luckhoe Narain, a decree-holder, who sold the property in 
suit in execution as that of his judgment^lebtor, Suroop. 

Defendant, Suroop, denied that plaintiff ever was in posses- 
sion, and stated that Luckhee Narain’s decree against Suroo]) 
was collusive. Suroop also pleaded that plaintiff's ancestor 
having come from the Mithila country, plaintiff was incapable 
under Mitdkshard. law of inheriting, being a sister's son ami so 
also could not sue. 

The lower appellate Court has found that plaintiffs suit 
against Suroop, decided on an admission by Suioop of plaintiff's 
right of inheritance, was collusive and in fraud of Lnekheo 
Narain and others of Suroop's cieditois; and further, that the 
plaintiff’s possession was not proved. The lower appelLite 
Court finally held that the plaintiff’s family came from Mithila ; 
that they maintained the rights and ceremonies of the Mithila 
branch of the Hindu Law ; and that they wore bound by the 
Mitikshanl law ; that according to that law (citing page 28, 
VoL I, Macnaghten) a sister’s son is excluded from inheritance, 
and “therefore plaintiff, never having been in possession, and 
not being entitled to inherit, is not in a position to sue defen- 
dant and is not entitled to possession.” 

*Pnm%t TLe flon'ble Bm Baknes Peacock, Kt., Chief Justice, and the 
Hoiffole h S. JAffKisoiir, B- Phear, A. 0. Macfhebsor and Bwarkanatu 
Mitter, Judges. % m 
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The plaintiffs appeal was, therefoi^e, dismissed by the lower 
appellate Court with costs. 

On special appeal it is argued: — 

% 

1. That under the Mithi'a Law a sister’s son can inherit. 

2. That the MitflksharA law does not govern the ease. 

3. That plaintiff’s possession does not affect the rights of 
the case. 


4. That Koochihnonee only succeeded her uncle Gunga- 
narain under a compromise, and that the rights of the rever- 
sioners were fully reserved thereby. 

The 1st and 2nd grounds only are pressed on us, and, indeed, 
in my view of the case, the 3rd and 4th grounds do not arise, 
for I think that MitAksharA law does govern the case ; and that 
even according to it the sister’s son does inherit as a handhw. 

As to the question whether Mithila law governs the case, 
I would observe that it is quite clear from the evidence that the 
family is one of Kanouj Brahmins ; and that there is nothing 
in that evidence to show that they emigrated from the Mithila 
country. That country is defined in the map annexed to 
Baboo Prosonno Cooinar’s translation of the Bibadh Chintainoni. 
It is, however, pleaded that the Judge has found that the 
plaintiff’s ancestor did come from, and retain the religious rights 
and cerenkonies of, Mithila. But the Judge finds this wholly 
without or rather against evidence ; and in the face of plaintiffs’ 
own pleading that they were governed by the laws of the Bengal 
School, and also in the face of the entire absence of evidence 
that the plaintiffs’ ancestor came from Mithila, the statement 
of the Lower Appellate Court cannot, I think, under such 
circumstances, be accepted as a legal finding of fact. 



Then it is pressed on us (and I will not say altogether 
wrongly) that, even if the family be not shewn to come from 
Mithila, still the Mithila law may be looked to with a view to 
illustrate MitAksharA law, as they approach very nearly, and 
indeed agree, on naany points. 

, ' view, the Bibhadh Chintamoni, (p. 228, Ed. 1863), 

Baw Coomar’s translation, is referred to as 





HINDI" LAW. 


authority recognked and relied on for Mitliila law. The 
passage is as follows : — 

Vishnu says:— ‘The wealth of him, who leaves no issue, 
goes to his wife. On failure of her, to his daughi er. [f there 
he none, to the mother. If she be dead, to the father. In 
failure of him, to the brothers. After them, it deseen<ls to tlu‘ 
brother’s son. If none exist, it passcss to the kinsmen (handhn ). 
In their detault, to relatives (yaruhja). On failure of the.se, io 
the fellow-student. For want of these heu's, property 
escheats to the king, excepting the wealth of a BrahminT 

Again a passage in page 299 of the some work is cited. It 
is as follows : — 


“Therefore, the summary of the above-mentioned heirs is 
this — first, the son; on failure of him, the grandson: in his 
absence, the grandson’s son ; on failurt^ of him, a chaste wife ; 
in her default, the daughters; in their absence, the mother; 
in her default, the father; and in his default, the daughter’s son ; 
and in default of him, the brother; in his default, the brother’s 
son ; and on his death, Ihe nea refit ki ; in default of them, 
the reTYiotest kindred dccord i nfj to their orders in default of all 
these, the nearest saeuhja; on failure of them, the remotest 
sacidya; in their absence, maternal uncles and others ; but, on 
failure of all these heirs, the king inherits, except the property 
of Brahmana, which goes to another Brahmana.” 

It is further argued that the Mitakshani law shows that a 
sister’s son would inherit in this case, and Sec. 6, page 332, 
Colebrooke s translation of the MitAkshara, is first cited to us 
in support of this plea. 


It is as follows: — “On failure of gentiles, the cognates are 
heirs. Cognates are of three kinds; related to the person 
himself, to his father, — -or to his mother,— as is declared by 
the following text : ‘The sons of his own father’s sister, and 
the sons of his own mother’s sister, and the sons of his own 
maternal uncle, must be considered as his own cognate kindred.’ 
The sons of his father’s paternal aunt, the sons of his father’s 
maternal aunt, and the sons of his father’s maternal uncle, must 
be deemed his father’s cognate kindred; the sons of his 
mother s paternal aunt, the sons of his mother’s maternal aunt 
23 
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and the sons of his mother’s maternal uncles, must be reckoned 
his mother's cognate kindred. 

Next, Chap. 2, Soc. 5, verses 3 and 6, are cited, uiz.:- 
“On failure of the paternal gi-and-mother, the Gotraja, kinsmen 
sprung from the same family with the deceased, and Sapinda 
connected by funeral oblations, namely, the paternal grand- 
father, and the rest inherit the estate. For kinsmen, sprung 
from a different family, but connected by funeral oblations, are 
indicated by the term cognate. If there be none such,” the 
succession devolves on kindred connected by libations of 
water, and they must be understood to reach to seven degrees 
beyond the kindred connected by funeral oblations of food, or else 
as far as the limits of knowledge as to birth and name extend 
Accordingly Yrihat-Menu says :-‘The relation ofthe Spindas 
or kindred connected by the funeral oblation ceases with the 
seventh person, and that of or those connected 

by common libation of water, extends to the M^rteenth degree 
or, as some affiim, it reaches as far as thememoiy of birth and 

yme extends: This is signified by ‘gotrcG or k; relation of 
taniily name." 

Then a passage of the Mitakshara not in Colebrooke’s 
translation is cited. It is on a tianslation of the original 
accepted by both parties, as fallows :-“When one having gone 

to aforeigneountvy dies, let the descendants, cognates(WA«s) 

gentiles, or his companions, take the goods , lu their default 
t ing. ^hen of those who are associated in tiade, an 3 r one 

having gone to a /oreipw country dies, then his shaie shall be 

ta -eii by his heirs, i. e., the son and other descendant.s, cognates 
bandla^va, i. e., the mother side relatives, the mateinal uncle’ 
an ot eis, the gentiles, i. e., sapindas, besides the son and 
other descendants, and those who are come, i c., those associated 
m trade from the foreign country. In their default, i. e., in 
default of the descendants, &c., let the king take. By the word 
a (or), the sage shows their lights severally. The rule as to 
the order contained (in the text)-the wife, daughters, &c.-is 
also to be understood for this place. The necessity for the 

test IS to exclude the pupil the fellow-student, the Brahmin 

thplude the trader.” (Mitakshara, p. 322, 3id Ed’ 
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The next passage cited is fiom the ViriDiti'odaya, a woik 
which Mr. Colebiooke states (and the Vakeel of the opposite party 
admits) is one recognized as of authority on Mitakshaia law. 

‘Tn default of the samanodacas, bandJms (cognates) are 
hens. Cognates are of three kinds related to the person 
himself to his father, or to his mother. Accordingly the 
following text * — 'The sons of his owm father s sister, the sons 
of his own mothei s sister, and the sons of his nmteinal uncle, 
must be considered as his own cognate kindied. ’J'he sons of 
his father^s paternal aunt, the sons of his father’s maternal aunt 
and the sons of his fathers maternal uncle, must be deemed his 
fathers’ cognate hindered. The sons of his mother’s paternal 
aunt, the sons of his mother’s maternal aunt and the sons 
of his mother’s maternal uncle, must be reckoned his mother’s 
cognate kindred. Here by reason of near affinity the cognate 
kindred of the deceased himself in the first instance, then the 
fathers cognate kindred, and next his mother’s cognate 
hindered, succeed.’ This is the order of succession. In the 
text of Menu : — ^Then the distant kinsman shall be the heir, 
or the spiritual preceptor or the pupil/ the term sacnlya 
comprehends the persons descended from the same family 
{sogotra), and the kinsman allied by common libation of water 
{samanodaea ) ; the maternal uncles and the rest ; and the three 
kinds of cognates. The term cognate (bandhu) in the text of 
Joggeeshwara or Jagnavalkya must comprehend also the 
maternal uncles, and the rest : otherwise the maiexnal uncles 
and the rest would be omitted, and their sons would be entitled 
to inherit, and not they themselves thongh 'nearer in the 
degree of affinity, ~a doctrine highly objectionable (Virmitro- 
daya, p. 209). 

Lastly, the special appellant cites the Nirnaya Sindhii in 
which is the passage default of the brother’s son, the 

father, the mother, the daughter-in-law, sister and her son, are 
entitled to perform the Shrad, because they are heirs^ 

^ It IS also pleaded that by Mitakshara law, that which becomes 
women’s property is not peculium, but does as stridhun 
does also) descend to the wife’s own kindred. The 
passage in page S8, Vol. I of Macnaghten (given below) is cited 
to support this plea. 
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111 the Mitakshara whatever a woman may have acquired 
whether by inker dance, purchase, partition, seizure, or finding 
is denominated woman’s property, but it does not constitute her 
peculimn. Aiithois differ in their enumeiation of the various 
sorts of stridhun, some confining the number to eight, others 
to six, others to five, and others to three ; but as the difference 
consists in a more or less compi ehensive classification, it does 
not lequire any particular notice. The ynost conipretiensive 
definition of a married woman’s pccutZiiMu, is given in the follow- 
ing text of Menu : — ‘‘W hat was given before the nuptial fire, what 
was given at the hnclal proceskion’ w'hat was given in token of 
love, and w'hat was received fiom a onother, & hrotker,ov ■a.fatker 
ale considered as the 6 .sepornfe property of a married 
woman.’ And it may be here obsei ved that stridimn which has 
once devolved according to the law of succession which govei ns 
the descent of this peculiar species of property, ceases to bo 
ranked as such, and is ever afterwards governed by the ordinary 
rules of inheritance ; — for instanci*, pioperty given to a woman 
on her marriage i.s stridhun, and passes to her daughter, at her 
death ; but at the daughter’s death, it passes to the heir of the 
daughter like other property, and the brother of her mother 
would be heir inpieference to her own daughter, such daughter 
being a widow wdthout issue.” 

On the other side, the ruling of Trevor and Campbell, 
Justices, is^ cited to us, [8 Sevestie, 491, Qridharee Lall’s cum 
(1)] in which it w'as held that the enumeration of handhm is 
exhaustn e, and not illustrative, and that none not enumerated 
can inherit. Under this ruling, a lather’s maternal uncle was 
excluded in that case and the plantififs sister’s son might be so 
m this case. 

The respondent uses on his part most of the arguments on 
which the learned Judges, Trevor and Campbell, came to the 
decision, cited. It is also pressed on us on the same side by the 
respondent’s pleader that the word “inheritance” in page 38 
of Macnaghtoii refers to inheritance of personal property ; that 
^ the context shows personal property, only, and not in afly 
™ contemplation of the writer. It 
and well-known principles of 

* » 1 1 * 13, and 10 W. R. I*, c , 3l. 
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Hiiidu Law to allow the liusbaiid’s property to go to the wife’b 
relatives instead of i everting to the husband s relatives, and that, 
if there be any doubt, the passage here cited from Mann fully 
clears that doubt, by expressly restricting the .^tx-fold property 
of woman, and thus excluding of the husband's 

estate. 
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J am free to admit, that at one time, I felt that wc ought to 
follow the ruling in Gridharee L<dVs case, (1) but I think other- 
wise now. 


Because, firstly, it is quite clear that the sister s son is 
enumerated in the Virmitrodaya and Nirnaya Shindhu. 

Secondly . — Where sister’s son is not enumerated, remoter 
kinsmen, such as maternal uncle and aunt’s sons, are so. Why 
[ then should the nearer kinsmen of sister’s sons bo supposed to 

be excluded where more remote kindred are included ? 

Thirdly . — It would hardly be compatible, with the known 
texts of the Hindu Law, for prescribing the provision of 
^ kinsmen to exclude a kinsman as a sister s son and to prefer a 

king, a Brahmin, a fellow student, to the sister’s son ; more 
especially, as the passag'es cited all look to remote kindred and 
} others in preference fco the king, Brahmin, fellow-student, &c. 

Fourthly . — I think the passage of the MiUksharil not trans- 

( la ted by Oolebrooke, though referring to those who die in a 

foreign laud, only recognizes kinsmen before the king, and only 
refers to the king of that foreign land, and perhaps as to the 
ftdlow-tra<ier, but in all other respects pirfers all kiiiismen to 
others not kinsmen. 

These considerations lead me to think, that it has been 
wrongly held in Gridharee LalVs cas(, (1) that the eimmmation 
I of the handhus is exhaustii^e, not illustrative. 

} I would, therefore, not now, go into subsidiary points as to 

stridhufb, but refer the case to the Full Bench to decide, 
whether under MitaksharA law, a sister* s son can inherit the 
real property of his maternal uncle. 

Bheab, J.----The material facts of this case appear to me to 
be as follows : — 
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the property of one Rughoonath, on whose death without 
leaving male issue, it came into the possession and enjoyment 
of his widow. When the widow died, Rughoonath’s daughter, 
Koochilmonee, succeeded to the property, and at her death, it 
passed into the possession of he7* husband’s nephew, named, 
Suroop, 

While the property was thus m possession of Suroop, one 
Luclchee Narain, the holder of a bond from Koochilmonee brought 
a suit upon it against Suroop as Koochilmonee’s representative. 
The plaint was filed on the 30th April, 1867, and Luckhee Narain 
obtained a decree on the 27th November of the same year. 
In execution of this decree, the property in question was sold. 
It was bought by Luckhee Narain himself ; and in virtue of this 
purchase he has obtained possession of it. 

The present suit was instituted on the 21st April, 1864, by one 
Nundlal, seeking to obtain possession of the property for himself 
on a title superior to that of Luckhee Narain, Suroop, and all 
others who claim through Koochilmonee. Nundlal, who has 
died since the filing of the plaint, was the son of Rughoonath’s 
sister, and in that character he contended in this suit, that on 
the death of Koochilmonee he was the heir of Rughoonath, and 
entitled to take his immoveable property. 

On this state of facts, as no effort was made by the 
defendants to justify as against the heir’s recourse to Rughoo- 
nath s property for the satisfaction of Koochilmonce’s bond, the 
fiist issue between the parties was, whether or not Nundlal as 
sisters son could by law inherit from Rughoonath. 

The lower appellate Court finding as a fact that the 
plaintiffs family came fiom the Mithila provinces, and had 
always adhered to the religious rites and customs of those 
provinces, curiously enough held as a consequence that the 
plaintiff was bound by MiUkshard law. The lower appellate 
Court following the then constiuction of the MiUkshari law 
given by Macnaghten (Hindu Law, Vol I, p. 28) determined 
that the plaintiff, as sister’s son, was excluded from the inherit- 
ance, and accordingly, it dismissed his suit, 

this decision, the plaintiff anpeals, specially on 
^ ^prded as to appear very inconclusive as 
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they stand ; but, as argued before us by both sides, they seem 
to be substantially, 1st, that the Court ought to hav'e applied the 
Mithila Law to the case instead of the Mit^kshard law, and 
that by the Mithila law% the plaintiff was entitled to succeed; 
^nd, that even by the Mittlkshaia law, if properly mteipretcfl, 
the sister’s son was not excluded from the inhei it<uice. 

As to the fiist objection, it seems to me that the lower ap- 
pellate Court would have been wrong, notwithstanding its find- 
ing of fact, if it had applied the Mithila law, to the case. The 
preliminary question before that Court ought to have been not 
“what law governed the plaintiff,” but “according to wdiat law 
was inheritance to Rughoonath’s property to be made out.” 
Now Rughoonath as I understand Avas domiciled, and the pro- 
perty itself was situated, in a district where the Mitdkshara 
prevails. Consequently, as nothing appears in the wdiole case 
to suggest that Rughoonath was subject to any other proprie- 
tary law, it follows that the Mitdkshani law wuas the law 
according to which the matter of inheritance was to be 
determined. 

As to the second ground of special appeal, the inclination 
of my own opinion, as at present advised, is that according to 
the MiUkshar4 text-books, the sister's son is heir in default of 
nearer of kin. The current of judicial decisions, however, runs 
so strongly against this construction, ohat I should not alone 
have considered myself justified at this date m resisting it. 
But as Mr. Justice Bayley desires to lefer the ca*.e to a Full 
Bench, I am willing to concur in doing so, and think the ques- 
tion should be simply, whether under the Mitakshara law a 
sister’s son can, in any case, be heir to his mother s brother as 
regards immoveable property ? 

The judgments of the Full Bench were delivered as 
follows : — 

Mittee, J. — The question we have to determine in this 
case is whether, according to the Hindu Law current in the 
Benares School, a sister’s son is entitled to inherit as a htmdhtc 
or cognate. Before proceeding, however, to determine the 
question, we must answer a preliminary objection that has been 
raised before us by the pleader for the respondent. It has been 
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C(mtende(l (hat the point under our consideration has been 
uheady set at rest by a decision of the Privy Council reported 
in page 681 of Sutherland's Privy Council Judgments. We 
are of opinion, that this contention cannot be maintained. 
True it is, that the decision of the late Sudder Court at Agra 
which was lever&ed by the Lords of the Judicial Committee, 
\\as based upon the giound that the sister's son is entitled to 
inherit as a bandhu, but this position appears to have been 
abandoned befoie their Lordships by the learned Counsel who 
conducted the case on his behalf. What were the reasons 
which induced the learned Counsel to adopt this course,— 
whether it was because he thought that under the ciicums- 
tances of the case, his client could not succeed in the suit 
unless he was placed in a higher rank than that of a handJm, 
or otherwise,— it is difficult for us to make out from the facts 
as reported It is sufficient, however, for the purposes of the 
present aigument to state that the result of this concession 



was, as their Lordshijis have themselves observed, to i educe 
the whole matter in controveisy to the simple question as to 
whether upon the pioper construction “of the Mitakshaia, the 
sistei’s son is not entitled to come in among the earlier class 
of heiis . r sapindasj’ This was in fact the only question that 
'VNas discussed before their Lordships, and the only one upon 
which they have pronounced a judicial opinion. To remove 
all doubts on this point, the following passage in their Lord- 
ships' judgment might be conveniently i^erred to. “He there 
put the sister’s sons out of the category in which Mr. Piffard 
would place them, though erroneusly pfrha2')s he has put them 
in the category of handhur The word yerhapd' in the above 
sentence is sufficient to show that their Lordships did not 
intend to decide the point that we have now got before us, and 
the preliminary objection is accordingly over-ruled. 



With reference to the main question itself, we are of 
opinion that the sister's son is entitled to rank as a handim 
according to the definition of that term as given in the 
MiUkshard itself. This definition is contained in the following 
passage 

failure of the paternal grandmother, the (gotraja) 

' the same family with the dece^ed fiind 
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allied by funeral oblations, namely, the paternal grandfather and 
the rest, inherit estate. For Iwf^men sprtmg from a difjrrent 
family, hut allied by funeral oblations are indicated by the 
term cognate (handliuf — (Colebi'ooke's llitacshaxa, Veise, 
Chapter 2, page 350.) 

It will be observed that two conditions are necessary to 
meet the requirements of this definition, iiamolj, first, that the 
claimant should be a kinsman sprung from a different family; 
and second, that he should be connected by funeial oblations. 
Both these conditions are strictly fulfilled in the case of the 
sister's son, and, as we will show further on, in a much higher 
degree in his case than in that of any of the nine individuals 
whose claims to succeed as handhtis are admitted on ail sides. 
That he is a kinsman sprung from a different family is unques- 
tionable, and it is equally clear that he is a saplnda, or one 
allied by funeral oblations, though some objections have been 
raised before us on this last point. It has been argued that 
according to Menu, a Hindu is required to perform the funeral 
obsequies of his paternal ancestors only; that in consequence 
of this rule, the sagoiras. or those who belong to the same 
goh'^a or family, are the only persons entitled to be recognized 
as sapindas ; and that the sister's son must be accordingly 
excluded from that category. We are of opinion that there 
is no authority whatever to support this contention ; and v e 
might even say that^ whatever other objections might ha\ e 
been hitherto urged against the heritable right of the sister’s 
son, this is the first time that his position as a saphidc^ has 
been questioned or disputed. Indeed, the very definition 
before us is a sufficient answer to this sophism ; for if the 
sagotras alone are entitled to rank as sapindas, ha'ndhns or 
kinsmen, sprung from a different family, but allied by funeral 
oblations must be non-existent. We have, however, the 
express authority of Menu himself to decide this point, and 
what is of still greater importance for the purposes of the 
present discussion, it is an authority quoted and acted upon 
by the author of the Milacslnirii. 

For with regard to the funeral obsequies of aiicestois, 
daughter's sons are regarded as son's sons. Menu likewise 
declares ^By that male child whom a daughter, whether 
24 


Omiit Kof>mAi{‘e 

r. 

LiukliLc Naiaiu 
Chuekei butty. 






186 


^ELEOTION OF LEADING OASES. 


1868 » 



Omrit Kuomaree 
Dabee 

V. 

Liickliee Narain 
Ohuokerbuttj . 


appointed or not, shall produce by a husband of equal class, 
the maternal grandfather becomes the grandsire of son’s sons.’ 
Let that child give the oblation and take the inheritance.” 

It is manifest from the above that the maternal ancestors also 
are entitled to receive funeral oblations, and this proposition 
strikes at the very root of the contention that has been raised 
before us. Now, the sister’s son is no other relative than the 
daughter’s son of the father ; and if it be once conceded, as it 
must be, that the daughter’s son is a sapinda, it would follow 
as a matter of couise that the sister’s son is at least a sapinda 
of the father ; and as such he would be clearly entitled at all 
events to rank as a pitree-bandhu, or father’s cognate. In 
point of fact, however, he is als<i a sapmda of the deceased 
proprietor himself, not so near as the daughter’s son, but 
nearer than every one of those individuals who are admittedly 
leeognized as handhns. 

It is a uelldmown piinciple of Hindu Law recognized in 
all the S<*hoo]s current in the country, that the relation of 
sa]}iiidif exists not only between the immediate giver and the 
immediale recipient of funeral oblations, but also between 
those who are bound to offer them to a common ancestor or 
ancestors. This principle is based upon the theoiy according 
to which a Hindu is supposed to participate after his death in 
the funeral oblations that are otfored by any one of his surviving 
relathes to some common ancestor, to whom he himself was 
bound to ojBfer them, when living ; and hence it is, that the man 
who gives the oblations, the man who receives them, and the 
man who participates in them, are all recognized as sapindas 
of each other. Thus, for example, brothers are not required 
to perform the obsequies of each other, but they are neverthe- 
less sapindas, being connected with each other through the 
medium of the oblations that they are respectively bound to offer 
to their common ancestors. The same rule holds good in the 
case of the brother’s son, and in fact of every sapmda who 
does not stand in a direct line of ascent or descent with the 
deceased proprietor himself. To place this point, however, 
all dispute, we wish to refer particularly to the nine ad- 
themselves. It will be seen that six out of 
these uiufe'lidltlduals are no other relatives than the daughter’s 
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son of the paternal grandfather, the daughters son of the 
maternal grandfather, the daiigliters son ot the fathers 
paternal grand fatlnr, the daughters son of the fathm-’s 
maternal grandfather, the daughters son of tin* mothers 
paternal grandfathei*, and the daughters son of tlic mother’s 
maternal grandmother. The remaining three are the son’s 
son of the matenial grandfather, the son’s son of the 
fathers maternal giandmother, and the son’s son of the 
mother’s maternal grandfather. Notone of these individuals, 
not even the highest among them, or, in other words, the 
daughter’s son of the paternal grandfather, is required to 
offer funeral cakes either to the deceased proprietor himself, 
or to his father, or to his mother, hut at the same lime 
they aie admittedly entitled to rank as the of, man 

himself, or of his father, or of his mother, as the case might be. 
We can scarcely imagine upon what principle of Hindu Law 
it can be seriously contended that the daughter’s son of the 
father is not a sttpinda when the daughter ’vS sons of the paternal 
and maternal grandfathers are acknowledged as such. 


1 SbH. 
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As regards the performance of funeral obst (piles ilie 
daughter’s son of the father occupies the same jtosition as a 
son’s son of the father, or, in other words, as a brother’s son , 
whereas the daughter’s son of the paternal grandfather, who i.s 
the highest in rank among the admitted bandhu^, does not 
stand an inch higher, than the son of a paternal undo. It is 
perfectly true that the lawyers of the Benares Scliool sometimes 
use the word sapinda in the sense of consanguinity, or mere 
connection through the body ; but in either case the position of 
the sister’s son would remain unaffected. We have already 
pointed out that as regards funeral oblations, the sister’s sou 
occupies the same position as a brother’s son; and as to 
consanguinity, the very nature of his relationship with the 
deceased proprietor obviously shows that he is nearer than the 
nearest of the admitted bandhus. If authority is needed on 
this last point, the following passage of the MiUesharsi might be 
referred to as conclusive ; — 


"A she who has the same pindii or budy is a 

sapinda; & mpmd,a, not a sapinda (take) her. The relation of 

arises from connection as parts of one body. So the 


188 


SELECTION OF LEADING OASES. 


1868. 





Omrit Koomaree 
Dabee 

V. 

Liicjkhee Narain 
Chuckerbutty. 


l| 


r ' : 


|4 


relation of ehpinda in the son with regard to the father arises 
from the connection as parts of the body of the father. And 
with the grandfather, &a, in consequence of the connection with 
their body through the father. In the same manner in regard 
to the mother, from connection as part of the body of the 
mother. In the same manner in regard to the maternal grand- 
father, &c., through the mother. In the same manner with 
the mother s sister and maternal uncle, and the rest, by reason 
of the connection or parts of one body.'’ Mitdcshard Achar 
Adhay, leaf 6. 

It is scarcely necessary to point out that in the passage bc- 
foie us the maternal uncle and the sister's son are distinctly recog- 
nized as sapindas of each other. The whole doctrine oi ,s(fpmd<i 
according to the authorities of the Benares School, has been 
correctly expounded in the Vyabusta cited in the case reported 
in the third volume of the Select Reports, page 87. The 
Pundits were unanimously agreed in declaring that there are 
two significations only in which the word sapinda is used by 
the lawyers of that School namely, consanguinity and connection 
through funeral oblations ; and the following passages from the 
Parasur Madhub and the Nirnoy Sindhoo, both of which works 
arc recognized as authorities concurrently with the Mittieshani, 
were cited by them in support of this opinion. 

^‘Those are sapindas who are connected by the tic of con- 
sanguinity ; for instance, the father and the son are sapindas 
to each other and the body of the father is perptituated in the 
son without any intervention. So also is the son by the medium 
of the fixthcr a sapinda of his paternal grandfather, and of his 
paternal great-grandfather. So also the son by the medium 
of his maternal grandfather is a sapinda^ of his maternal aunt 
and uncle, and by the medium of his paternal grandfather he 
becomes a sapinda of his paternal aunt and uncle, &c." — Para- 
sur Madhub. 


“ 1 hose are sapindas between whom exists a reciprocity of 
giving or receiving funeral oblations. The fourth person and 
the rest share the remains of the oblation wiped off with the 
kusa grass ; the father and the rest share the funeral calces. 
The seventh pemon is the giver of oblations. The relation of 
sapinda w men connected by the funeral cake extends, 
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therefore, to the seventh person, or sixth degree of ascent or des- 
cent. It should not be supposed that an uncle and nephew arc 
not reciprocally mpi'tidas, as he who shares in the oblations 
offered by the uncle share also in those offered by the nephew. 
In short, if any one of those who participate in the funeral 
oblation offered by one individual, be <dso the presenter of 
funeral obkUiom to one of his co-parti cij>ators, then the whole 
number become sapindas of each other.” (Nirnoy Sindhoo). 

Is is perfectly clear that according to either of these auth- 
orities, the sister’s son is entitled to rank as a sapiiula. Before 
concluding this part of our judgment, we cannot pass over an 
important point connected with the Vyabusta we have already 
alluded to. The case in which it was given related to the 
daughter’s son of the brother; and the Pundits, whilst admitting 
that he was entitled in every respect to rank as a sapinda, 
nevertheless stated, that he was not entitled to succeed as an 
heir. No text or authority of any kind was cited by them'in 
support of this opinion, and the only reason put forward was 
that he is not a sagotra. This reason, we need hardly observe, 
is obviously unsound ; for if the sagotra sapindas are the only 
persons entitled to inherit, the word bandhu which signifies 
sapindas of a different family, must be struck out from the law 
of inheritance. It has been said in a note attached to this 
case, that it is universally admitted that such description of 
persons (evidently meaning those who are snp>indas but not 
sagotras) “ are not sapindas for the purpose of inheritance.” 
We are not aware of the authorities by whom this admission 
was made ; and with all deference to the learned author of 
that note, we are bound to say that it is obviously incorrect. 
It may, however, be fairly asked that if the word sajmida, 
when used for “the purpose of inheritance,” docs not mean 
either consanguinity or connection through funeral oblations, in 
what other sense is it to be understood when it is used for that 
purpose, particularly with reference to such heirs as the 
daughter’s son of the paternal grandfather, and the rest. 

We have stated above that there are two significations only 
in which the word sapinda is used in the Benares School, and 
the pleader for the respondent has not even been able to 
suggest a third. Wo might also add that so far at least as the 
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■ — ^ Niinoy Sindhoo is concerned, the sister’s son is expressly recog- 

^ following passage will show 

Luokhee Narain default of the brother’s son, the father, mother, the 

Ohuokerbiitty. daughter-in-law, the sister, and her sons, are entitled to perform 
the Shrad, because they are the heirs.” (Page 219). 

We have shown by the foregoing remarks that the sister’s 
son is entitled to rank as a handhu according to the definition 
of that term as given in the Mitaeshara. 

We will now proceed to examine the vanous objections that 
have been urged, both before us and elsewhere, against his 
right to succeed as an heir. These objections may be all classi- 
fied under the following heads : — 

That the definition referred to has no connection with 
the law of inheritance. 


I' — That the enumeration of handhu made in veise 1, 

section 6, chapter 2, is exhaustive, and that the sister’s son is 
I neither included in that enumeration, nor mentioned as an heir 

I in any other part of the work. 



That it has been settled by a uniform course oi 
decisions that the sister’s son is not entitled to inherit under 
the Hindu Law administered in the Benares School. 

^ ith reference to the first objection, we are of opinion that 
it is altogether untenable. The definition in cprestion occui-s 
in a part of the work which is exclusively devoted to the ex- 
position of the law of inheritance ; and it may be fairly asked, 
if it has no connection with that law, for what other purpose 
has it been introduced in such a place ? A little reflection, 
however, will remove all doubts on this point. The Mitaesharh’ 
it is well known, is a professed commentary on the Institutes 
of Yajnavalkya. The following text of that ancient sage con- 
tains the law^ of inheritance applicable to the estate of a 
deceased proprietor who has left no male issue. 

“The wife and the daughter also, both parents and their 
sons, gentiles (gotraja), cognates (bundhoo), a pupil, and a fellow- 
student ; on failure of the first among these, the next in order 
is ipdeed heir to the estate of one who departed for heaven 
leSiviai; .po male issue.” (Mitaeshara, verse 2, section 1 
ehaptef |ags 324). 
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The whole of the second (*hapter from this point d<'>wiiwar(k 
as far as section 7 is nothing but a commentary upon the text 
cited above, and which for the sake of convenience we shall 
hereafter designate by the name of the general text. The defi- 
nition in question occurs in veise 8, section 5, which has been 
already set out at length at the very conunencement of this 
judgment, and the vords aie: "'for kinsmen ^sprung from a 
dijfereid family hut connected by funeral ohlaiionH are indi- 
cated hy the term (handhn) cognate.'’ It is obvious that the 
word 'indwated' here means indicated in the general text 
which contains the law of inheritance.’ It would, therefore, be 
manifestly unreasonable to argue that the definition in question 
has nothing to do with that law. It might be as well said that 
the definition id got raj a given in the earlier part of the verse 
is also unconnected with it. 

The second objection is also untenable. Verse 1, section 6, 
chapter II runs as follows : — ‘‘On failure of gentiles, the cog- 
nates are heirs. Cognates are of three kinds ; related to the 
man himself, to his father, or to his mother, as is declared by 
the following text : “The sons of his own father’s sister, the sons 
of his own mother’s sister, and the sons of his own maternal 
uncle, must he eonddered as his own cognate kindred. The 
sons of his father’s paternal aunt, the sons of his father’s mater- 
nal aunt, and the sons of his father’s maternal uncle, must be 
deemed as his father’s cognate kindred. The sons of his 
mother’s paternal aunt, the sons of his mother's maternal aunt, 
and the sons of his mother’s maternal uncles, must be recog- 
nized as his mother’s cognate kindred.” 

There is nothing whatever in this verse to justify the con- 
tention that the author of the Mitaeshar^ intended thereby 
to lay down an exhaustive list of bandhiis or cognates. He 
first of all that bandhus are entitled to inherit in default 

gotrajaSf and, secofidly^ that bandhus are of three kinds, 
namely, those who are related to the man himself, and those 
related to his father and mother respectively. There can be 
no doubt whatever, that if he had finished the sentence at this 
point, no one could have seriously contended in the face of 
these two propositions^ so manifestly general in their character, 
that ho intendea to exclnde one single individual who is really 
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entitled to claim the benefit of his own definition. The only 
argument, therefore, which can be advanced in support of this 
contention is the simple fact of his having concluded this 
sentence by quoting a text from one of the Hindu sages which 
contains the names of a limited number of bandhns. We are 
of opinion that this argument per se is entitled to no weight 
whatsoever. Isolated texts from various Hindu sages and of a 
similar description are to be frequently found in the Mit^eshani, 
and it would be manifestly erroneous to contend upon the 
authority of any one of them that an exhaustive enumeration 
of heirs was intended to be made thereby. The following text 
of Vrihat-Menu quoted in page 326 of the Mit4cshar4, might 
be referred to as an illustration. 

“The wealth of him who leaves no male issue goes to his wife. 
On failure of her, devolves on daughter ; if there be none, it 
belongs to the father ; if he be dead, it appertains to the mother.” 
It would be obviously improper to say from the mere tact 
of the author of the Mit/mshar4 having referred to this text, 
that he intended to declare that the particular persons mention- 
ed therein are the only heirs to the estate of a deceased Hindu 
who has left no male issue ; or that such even was the intention 
of Vfihut-Menu himself. As to the particular text before us, 
there is absolutely nothing in it from which it can be reason- 
ably infeiTcd that the author of it, at least, if not the author 
of the MiUcshar/i, had such an intention in view. All that 
it says is that certain relatives must be considered as bandhufi 
of one class, and certain others as bandims of two other classes 
respectively; it nowhere says that these persons are the only 
handhus recognized by the Hindu Law, The object which 
the author of the Mitiic&hani had in view in referring to the 
text is evident. His own words are “as is declared by the 
following text” ; and these words are sufficient to show that this 
text was referred to, merely for the purpose of establishing the 
three-Md classification of handhus involved in the second of 
the two general propositions before adverted to. The necessity 
of this reference is also obvious. The first proposition required 
mo special authority for its support, inasmuch as it was an 
obvious deduction frgm the ordor of succession laid down in 
the general text upon which he was commenting. 
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there being nothing m the In.stitntes oi Ynjnm.ilk}.!, to sanc- 
tion it directly; and hence it w,x.s thxt the author of the 
Mitacshara was obliged to rely upon the authority ofanothei 
Hindu usage in order to support it. Y^hy, then, are wo to put a 
const! uction upon his words which is not only inconsistent with 
his own definition, but also with every general princijih* of law 
that has been inculcated by him throughout the treatise ’ It 
has been justly remarked by Sir William Jones that the 
doctrine of funeral cakes is the key to the whole Hindu Law 
of inheritance. All the Schools of Hindu Law that are current 
in the country are agreed in accepting this principle as their 
guide, however much they might differ from one another witli 
reference to particular points connected with its application 
Jhose commentators who adopt the other doctrine of consan- 
guinity, merely extend the limiks of the sapnirla relation by 
including a large number of persons those who are 

connected by funeral oblation.s. The author of the Mitacshara 
at all events is no exception to the general rule. The text of 
Menu which says “to the nearest sapinda the inheritance belongs,” 
is frequently cited by him as a leading authority on all questions 
of Hind Law. Indeed the very definition of hnidhw^ under 
our consideration is based upon this fundamental doctrine, and 
in the very next verse, he distinctly lays down that the order 
of succession to be observed among the different classes oi’ 
bandJms is to be regulated by “nearness of affinity.” We have 
already stated that our argument would not be affected in the 
slightest degree, whatever interpretation might be put upon 
the word “affinity”. Are we then to suppose that the author 
of the MiUcshara has been so far forgetful of this fundamental 
principle, as to render himself guilty, unconsciously as 
It were, of the gross inconsistency of laying down a 
definition and of excluding those very persons who are 
best entitled to claim the benefit of it ? In what way, we 
might repeat in this place, are thd' sister’s son of the fatlier and 
of the mother better qualified to inherit than the sister’s son 
of the deceased proprietor himself ^ What doctrine of Hindu 
Law, directly or indirectly sanctioned by the author of th4 
Mit^csharli. can be cited in support of the contention that the 
maternal grandfather himself is not an heir when his son’s sons 
and Ins daughter’s sons— nay, even when the son’s sons and their 
25 
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of the firther’s and mother’s maternal 
lather are acknowledged as such ^ How, again, are we to re- 
concile the proposition that the maternal uncle, or, in other 
words, the uterine brother of the mother, is to be excluded from 
the line of inheritance, when her cousins, namely, the sons of 
her father’s sisters and the sons of her mother’s sisters, are to be 
included in it ? Startling anomalies like these, to use an ex- 
pression of the Lords of the J udicial Committee, cannot be 
imputed to an author without there being some tangible ground 
upon which such an imputation can rest. It is |)erfectly true 
that, in the particular case before us, we are bound to administer 
the Hindu Law as it has been e^xpounded by the author of the 
Mitacshara ; but we can hardly be justified in ascribing such 
gross absurdities to him at the very time when he was really 
trying to extend the category of handhiis by introducing the 
three-fold classification before alluded to. 

Ihe woid hiioirllm has been sometimes interpreted as ‘^distant 
kindred, but wo can hardly suppose that the author of the 
Mitacshara seriously intended to authorize the succession of the 
most distant hamlkw by sacrificing the right of those who are 
the iieaiest. 

Tho following passngos of the Mitacshara will remove all 
possible doubts on this point: — 

(1) When one dies in a foreign count) y, let the descendants 
(bandhus), cognates, gentiles, or his companions take the goods, 
01 , in their default, tho king.’ When he, who goes to a foreign 
country of those who arc associated in trade dies, then his share 
should be inherited by his heirs, that is, the son and other descen- 
dants (bdoidhm), cogimtes, Le., the matermd aide reUiivea, 
'maternal uiicle and others, the gentiles, that is, the- 
sapindas, besides tho son and other descendants ; and those who 
are come, that is, those among the associates who are como from 
a foreign country ; or, in their default, that is, of the heirs, &c., 
the king shall take. The word ha shows that the heirs, &c., are 
entitled in alternation. T/te rule as to this order is contained 
in the text: ‘The wife, the daughter, &e: So it should be 
midersfcood here. The necessity for the text is to exclude the 
pupil, the fellow-student, and the Brahmin, and to include 
the i5»’a<^w”-j(Mittohaii}. 
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(2) The sago cxieiids the rule to the sijiritual guide, 


'To the spiritual guide, the pupil the learned Brahmin, 
the maternal uncle, and the learned in the Yedas also/’ The 
spiritual guide moans he who teaches the Vedas; pupil means 
he who is taught the Vedas ; learned Brahmin means ho \\ho 
recites the Vedangas, ''By fairing the maternal micle, the 
cognates of ones s(4f, the cognate'^ of the father, and the cog- 
nates of the mother who are, connected h\j origin art (dso em- 
ployed, They are shown in the commentary on the text. The 
wife, the daughter &cT 

The first of these two verses relates to the law of succession 
applicable to the state of a foreign trader; and this law is 
contained in the text of Yajnavalk3^a which stands between 
inverted commas at the top of it, the rest being a mere com- 
mentary upon the text itself. It will be seen that the word 
bmidhava is expressly stated to include the maternal uncle, 
whoever else might be entitled to come in within the word 
"others” which follows immediately afterwards. In the case 
of a foreign trader, therefore, it is perfectly clear that the ma- 
ternal uncle is an heir ; but before we can apply this argument 
to the general case, it is necessary to meet two objections that 
have been raised against such an application. The objections 
toe, first, that the word used in this passage islxnidhava, 
whereas the word used in the general text is handhu ; and 
second, that the passage in question refers to an "exceptional 
state of things,” and cannot, therefore, be accepted as a guide for 
the general case. 

Both these objections are conclusively met by the express 
words of the author himself. It is distinctly stated by him 
that the order of succession applicable to this case is exactly 
the same as that laid down in the general text, and further 
that the only necessity for making a separate text, for the 
exceptional case arose from that of excluding the fellow-pupil 
and the Brahmin, and of substituting the fellow-trader in their 
place. It is perfectly clear, therefore, that the words handhu 
and bandham arc of identical import, or in other words, that the 
two texts are identical in every respect except as to the slight 
modification wkioli relates to the fellow-pupil and the Brahmin. 
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Iho second passage, too, is equally decisive on this point. It is 
■ee distinctly pointed out therein that the word maternal uncle 
used in the text of Yajnavalkya stands for all the three classes 
0fhcni.4lni, described by the author in his commentary upon the 
general text. 

The Viramitrodaya, which is a work of high repute in the 
Benares School concurrently with the Mit4cshar4, is also clear 
on this point. “Cognates are of three kinds, related to the 
person himself, to his father, and to his mother, according to the 
following text: <The sons of the father’s sister, the sons of the 
mother’s sister &c.’ Here by reason of near affinity, the cognate 
kindred of the deceased himself in the first instance, then the 
ather’s cognate kindred, and next his mother’s cognate 
luidred, succeed. This is the order of succession. In the text of 
cnii, then the distant kinsman shall be the heir or the spiritual 
preceptor or the pupil’, the term saculya comprehends the 
persons descended fi-om the same family (sagotm). and the 
imsiiieii allied by common libations of water (samanodaca), the 
m ttevnrd uncle awl the rest, and the three Idwls of cognates. 

le term hundhu in the text 0 / Jagneswar (Yajnavalkya) 
must comprehend also the maternal tmde and the rest, other- 
wise mitcrnal uncles and the rest would be entitled to Succeed 
and not they themselves, though nearer in affinity-a doctrine’ 
ntghly objectionable.” (Viramitrodaya, page 209.} 

The Vivada Chintamonoe, which is a work of paramount 
authoriiy in the srster School w^^ the 

I h k bcho .1. IS also of the same opinion, “the maternal uncle 
aud ho rest being expressly recognized in the category of 
heirs laid down 1,1 page 29.9 of Baboo Prosunno Coomar Thom’s 
tianslation of the work. ^ 

In the face of all these concurrent authorities it seems im- 
p^sible o contend that an exhaustive enumeration of 
was maile in verse 1, section 6, chapter 2 of the Mitiicsharh 
b>c entitled to inherit' 

doctrine of exh'* « jeetion can be scarcely maintained if the 

fir this lit r ground. Apart 

!r T censidoration, however, we do not see any reLn 

y -I specific enumeration by name should be insisted upon in 
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every case. An enumeration by a general name, accompanied 
by a suitable dc^finition sufficiently illustrated, is as good as any 
other kind of enumeration, particularly when the general name in 
question is applicable to a large number of persons whose indivi- 
dual names it would be very inconvenient to specify in detail ; 
and we do not see any reason why in this particular case A\e 
should insist upon anything more than what we have airea<ly 
got before us. The great-grandson, for instance, is nowhere 
mentioned as an heir distinctly by name : and yet it would be 
simply absurd to contend that the estate of a deceased Hindu 
is to go to the fellow-pupil, or to the king even, if his own 
great-grandson is living. Similarly, when we come to the 
(jotrajas, we find that no one below the descendants of the 
paternal great-grandfather is expressly recognized by name 
in any part of the Mitaeshani, and yet it is a fact admitted on 
all sides, that the descendants of the remotest ancestors in the 
agnatic line, at least of those who stand within the fourteenth 
degree, are entitled to inherit in the Benares School Why 
then are we to introduce this novel principle of interpretation 
when we come to deal with the handhns ? There might have 
been some foundation for such an argument, if the claimant 
had been a female relative, females as a class being generally 
supposed as having no right to inherit in consequence of their 
inability to perform religious rites ; but in the case of male 
relatives, no restriction of any kind whatsoever can be cited to 
defeat their rights, if they are in a position to establish their 
status as sapiudas. We have shown that 'The maternal uncle 
and others” are entitled to inherit in addition to those who are 
admitted as bandhus ; and those who would take in the 
maternal uncle only, are bound to show who were the persons 
included in the words “and others.” As far as the purposes of 
the present case arc concerned, it is ahnost self-evident 
that if the maternal uncle is entitled to succeed as a handhu, 
the right of the sister’s son would follow a matter of course. 
We have seen that there is but one definition of the word 
handlm, and the very nature of that definition conclusively 
proves that if the maternal uncle is a kinsman from a difierent 
family and allied by funeral oblations, the sister’s son must 
necessarily be a kinsman of the same description. 

It remains for us to meet the last objection. No doubt, if 
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there were a uniform course of decisions establishing the doc- 
tiine that the sister s son is not entitled to succeed^ we would 
have been scarcely justified in holding otherwise, however much 
we might have been disposed to do so for the reasons set forth 
above. The fact, however, is that there is no such uniform 
course of rulings as has been erroneously contended for before 
us. The following are all the cases that might be referred to 
on the point. 


(l}.—R<ijewlro Namin v. Gocool Chund, 1st Select 
Reports, page 43. 

(2).— /?u<.s Kuonwaree v. Agund Roy, 2nd Select Reports, 
page 37. 

(S).—8Jieo Sidutye Singh v. Omed Koonuar, 6th Select 
Reports, page 301. 

(4) .— Case No., XI. Macnaghten’s Hindu Law, Volume II, 
page 91. 

(5) .— A decision of the Madras Sudder Court reported in 
page 247 of the Printed Cases fur 1860. 


(6). — Stoke’s Reports, Volume I, page 1, page 85. 



(7) . Choofee Lall v. Oooroody(d, Agra Select Reports, 
Volume V, page 198. 

(8) . MoJmn Lall v. Thaeooranee S(dutha, Agra Law 
Journal, 1864, page 17. 

{9).—Jo}Mri Raoot v. Mu-^samnt Kylaso, Volume I, pao-e 
75, Weekly Reporter. ^ 

(10). Sola Dcy, 4 Legal Remembrancer, page 168. 

(H)- Ondharee Lall v. The Secretary of State, 4 W. R, 13 

Theyinsf case has nothing to do with the particular point 
before us, and wo would not have alluded to it at all if Sir 
Thomas Strange had not stated upon the authority of that case 
that the sister’s son is not entitled to inherit in the Benares 
School. The contest in that case, however, was between the 
sister s son on the one side, and a gotraja sapinda on the 
other. The Pundits who were consulted in it very properly 
deidared that if the Bengal Law were applicable to the case the 
sister’s mp^ would be entitled to profercnco, but that the reverse 
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would be the ca&e according to the Mithihi Law. The ease was 
ultimately disposed of in favoui- of the sister’s son, the Bengal 
Law being held to be applicable, but there is not a single word 
either in the decision itself or in the Vyahn^td referred to, 
from which it can be gathered that the sister’s son would not 
have succeeded as a banclhu if the Mithda Law had been 
adopted, if there were no yotraja relatives in his way. 

The seco'tid case has been already referred to in an earlier 
part of this judgment. It related to the daughter’s son of the 
brother, and, as we have already seen, the only ground that was 
put forward for excluding him from the inheritance was the 
erroneous one of his not being a sagotra sapinda. 

The tldrd case is directly in favour of our interpretation. 
The question was whether a daughter’s son’s son is entitled to 
inherit, and this question was determined in the affirmative 
upon the unanimous VyaUiaUi of the Fundita consulted on the 
occasion, including those of the Benares FatnJmla. 

The fourth case clearly shows that the sister’s son is 
entitled to succeed as a hu'ii/dhuj both according to the Benares 
Law and according to the MithilA. This case is of particular 
importance, inasmuch as it appears to have met with the 
approbation of Sir W. Macnaghten himself, who has evidently 
cited it as a leading authority on the point. We might also 
add that Sir W. Macnaghten had expressly stated in his note 
to case No. 5, reported in page 87 of the same Volume, that 
the Vyabusta given by the Pundit of ZiUah Behar in which 
the sister s son is ranked as a band/m is conformable to the 
law as current in Benares, Mithila, and other provinces. 

The fifth case is a mere dictum, but it is to be observed 
that the Prnidit who was consulted on the occasion distinctly 
stated that the sister’s son was entitled to inherit as a bandhu, 

and no authority of any kind was cited or referred to to contra- 
dict this opinion. 

The sixth case is also a dictum, and the same remarks that 
have been made with reference to the preceding case apply to 
this case also. ^ ^ 

The seventh eksb has nothing to do with the point before 
us. The dispute was between a brother’s daughter’s son and 
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The eighth ease is a mere dictum, but in this instance the 
dictum is in favour of the sister’s son. 

The ninth case arose from a dispute between the sister’s 
son and an agnatic relation, and it was correctly held in that 
case that the latter is entitled to succeed. The learned Judges, 
however, who decided the case, went on to say that the sistei’s 
•son is not entitled to inherit either according to the Benares 
Law or according to the Mithild. Law. In the absence, how- 
ever, of any further explanation on the point, we are rather 
di.sposed to think that all that was intended to be said is that 

he IS not entitled to inherit in preference to the but 

at any rate it is clear that this opinion cannot be treated as 
anything more than a mere dictum. 

The next case, however, is directly to the point, and with 
all deference to the learned Judges wh<j decided it, we are of 
opinion that il is based upon erroneous grounds. These 
giounds have been too fully examined by us in the preceding 
part ofourjudgment to require any further notice We wish, 
however, to make one remark in this place, and that is that 
the learned Judges appear to have been mainly influenced by 
the idea that the sister s son has never been recognized as an 
heir. With all deference to the learned Judges, we are 
bound to state that this was by no means the actual state of 
things at the time when their decision was pronounced, what- 
ever it might be in this day. It is perfectly true that there 
IS a paucity of decisions on the other side, but this fact appears 
to have mainly arisen from the peculiar doctrine of the Benares 
School by which the remotest relative in the agnatic line has 
been placed above the highest of the cognates. It might be 
added that very few cases, indeed, if any, can be pointed out 
in which the daughter’s son of the paternal grandfather has 
been expressly recognized as an heir. 

The last case relates to the maternal uncle of the father, 
and the grounds ofthe decision in this case being nearly the 
same as those in the one next above, no special remarks with 
refereno© to it are necessary. 
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Upon the whole, then, it must be abniliod that the 
majority of the earlier cases at least are ui support of our view j 
and of the more recent, there are two cases at most that are 
directly opposed to it. The last objection, therefore, must also 
be over-ruled. 

For the reasons set forth above, I am of opinion that the 
question put to us by the Division Bench must be answered in 
the affirmative, or, in other words, that the sister’s son is 
entitled to inherit under the Hindu Law administered in the 
Benares School. 

Peacock, C.J. — I am of opinion that in the absence of 
nearer relatives, a man may be heir to his mother’s brother as 
regards property subject to the M itakshara. The yuestion has 
substantially been decided by the Privy Council (17th Julv, 
1868, in the case of Gridhareo Lall Roy against the Go\ euiment 
of Bengal (1), in which it was held that the maternal uncle of 
the father of the deceased was not excluded from the class of 
handhus capable of inheriting, and rhat the text contained in 
Article 1, Section 6, Chapter II, of the Mitakshard, dofs not 
purport to be an exhaustive enumeration of all hundJiu'iwho are 
capable of inheriting, and that it is not cited as such or tor that 
purpose by the author of the Mitaksharii. 

The Judgment of Mr. Justice Dwarkanath Jlitter, whicli 
he has just read, and in which he has displayed groat learning, 
ability, and research, was written before the decision of the Privv 
CiOiincil o{ Oridhavee Lcdl Y. The Goveriiineid of Mentful ( 1 ) 
was published here. My Hon’ble colleague has ontJreil so 
fully into the reasons and exhausted the arguments in support 
of the view which he has taken, that it is imnccessary for me to 
do more than to say, that I concur in the reasons which he has 
given m support of the conclusion at which he has arrived ; and 
It is extremely satisfactory to find that it is entirely in con- 
currence with the view taken in the judgment of the Privv 
Council. 

The case must be sent back to the Judges who referred it. 

Jackson, J. — I am of the same opinion. 

It is very satisfactory to feel that a conclusion so entirely 
( 1 ) 10 W. B.. p. c., 31 . 
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consisfceiiti with reason is also in full conformity with the 
Hindu Law, as is coneliisiv’'ely shown in the exhaustive judgment 
which has been prepared by Mn Justice Mitter, and also that 

ie subject has been, it may be 
highest tribunal which 


Oiiirit Koomaree 
Dabee 

V. 

Liickhee Narain 
Chuckerbutty. 


the view which we had taken of th 
said, simultaneously adopted by the 
deals with questions of Hindu I^aw. 

Phear, J. — In referring this case to a Jb’uli J3ench, 1 expressed 
the inclination of the opinion which I then held* Mr. Justice 
Mitter’s very complete argument, in which I concur, has, I 
think, demonstrated that opinion to be correct. I would, there- 
fore, answer the question in the words which have been used 
by the Chief Justice. 

Maopherson, J. — 1 am of the same opinion. 

Note ; This case lays down that the enumeration, in the Mitdcshara, of 
certain relations as bmidhu is not meant to be exhaustive, and whoever comes 
within the general description sprung from a different ’ is a 

hmdhu and entitled to inherit as such. It will be observed that it is pointed 
out that the word ‘ ’ is capable of bearing two senses, and it is not 

definitely decided which of the two senses should be accepted in this connection, 
a sister’s sou being a ‘ sapinrH ’ in either sense. It has, however, been held in 
the ease of Umaid Bahadur v. Udai Ohami {I. L. R., dCalc., 119) that here also 
the word in the sense of ‘ connection bv narticlfts of 





HINDU LAW 


MONIRAM KOLITA 


March, IS. 


204 


SELECTION OF LEVDINO CASES. 


ii 

1880. 



Momram Kolita 

ill ; 

i'* 

Kerry Kolitany. 


ii 




been fully argued before their Lordships on behalf of the 
appellant. The respondent did not appear. 

The opinion of Mr. Justice Dwarkanath Mitter, who was 
himself a learned and accomplished Hindu lawyer, and those 
of the other two Judges who \\ere in the minority, are entitled 
to very great weight, but, having considered and weighed all 
their arguments, their Loidships are unable to concur in the 
opinions vdiich they expressed. 

1 he earliest case in which the subject was fully discussed 
in the High Com t, is the caM‘ of tirihiati MatnQigini Debi v. 
t^rnnati Jmjlali Debi (1), which was the cause of the 
ieh‘ience. 

That case w^'as oiiginally tiied before Mr, Justice Markby, 
■who delivered a judgment m which he showed much research 
and great knowlege of the subject. The case was appealed to 
the High Court, and heaid before the then Chief Justice and 
Hr. Justice Macphm'son, who affirmed the judgment of Mr. 
.lust ice Mai'kby. 

Their Lordships will, in the first instance, advert to the 
judgments of the dissentient Judges, and in particular to the 
opinion expiessed by Mr. Justice Mitter, on referring 
the case, and to his judgment after the argument in the 
Full Bench. Reasoning from the geneial notions of the Hindu 
commentators, toucliing the frailty and incapacity of women, 
and tlie necessity for theii dependence upon, and control by, 
some male protector, and, fiom the origin and nature of a 
wudow s inteiest in the property which she takes in succession 
to her husband, he arrived at the conclusion that she is, as he 
expresses it, “a trustee for the benefit of her husband’s souF’; 
that inasmuch as, by reason of unchastity subsequent to her 
husband’s death, she becomes incapable of performing effec- 
tually the religious services that are essential to his spiritual 
w’-elfare, she ceases to be capable of performing her trust, and 
must, therefore, be taken to have broken the condition on which 
she holds the property, and to have incurred the forfeiture 
of her estate. It may be remarked that the other two 
dissontient Judges differed horn Mr, Justice Hitter’s view of 

(1) ^ B. L. R., M. 
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thenatuieofa Hindu widow’s estate, and theiefore, from a 
good deal of the reasoning upon which his conclusion is found- 
ed, But, howevei', that may be, their Lordships entirely con- 
cur with the Chief Justice and the majority of the Judges in 
rejecting the somewhat fanciful anahjgy of trusteeshi]). 

Mr. Justice Glover s judgment is founded upon the express 
texts, and upon the giound that by umsoii of uncliastitj', a widow 
becomes incapable of peifonning those religious ceiemonies 
which are for the benefit of her husbanil’s soul. He draws a 
distinction between a widow and a son, and says (1) ; 


The theory of the Hindu Law of inheritance is the capa- 
bility by the heir of peifonning certain religious ceremonies 
which do good to the soul of the departed, and he takes who can 
rendei most service. The sons down to the third generation could 
do most, offer most oblations, and confer the gi’eatest benefits, 
therefore, they arc first in the line of hoimhip. The ividow 
comes next, as being able to confer ccmsideixible, though less, 
benefits, and it is only because she is able to do this that she 
is allowed to tales her husband’s share. 


“It would seem, therefore, to be a condition precedent to her 
taking that estate, that she should be in a position to perform 
the ceremonies, and offer the continual funeral oblations, which 
are to benefit her deceased hu.sband in the other world ; and in 
this respect her position is very different from that of a son. 
The son confei's benefits upon his father from the mere fact of 
being born capable of performing certain ceremonies. His birth 
delivers him from the hell called put ; and, whether in after-life 
he offers the funeral oblations or not, he succeeds to his 
father’s inheritance from the fact of being able to offer them. 
With the widow it is not so ; she can only perform ceremonies 
and offer oblations so long as she continues chaste, and directly 
she becomes unchaste, from that moment her right to offer the 
funeral cake ceases.” 

These reasons do not appear to be sufficient to support the 
learned Judge’s conclusion, that a widow forfeits her estate when 
she ceases to be able to perform the necessary religious cere- 
monies. It is admitted that she may by law hold the estate 


(1) 13 B. L. R., SS. 
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without perfomiing them, and that she may give, soil, or transfer 
Mouiram Koliia the estate to another for her own life. Nor does there appear to 
Kerry Kolitauy. Sufficient reason for the distinction attempted to be drawn 

between a son or other heirs and a widow with reference to the 
forfeiture of the estate when the person who has succeeded to 
it, has become incompetent to perform the duties which he or 
she ought to perform. The proprietary right of a son by in- 
heritance fi-om his father is expressly ordained, because the 
wealth devolving upon sons, benefits the deceased (Dayabhaga 
Ohap. XI, Sec. i, v. 38), and the right of succession of other 
heirs to the property is also founded on competence for offering 
oblations at obsequies (18th verse), see also verse 32. But a 
son, even it by the mere fact of his birth he delivers his father 
from the hell called put, is, according to the Day4bhdga, ex- 
cluded for certain causes from inheritance in the same manner as 
other heirs (see the Dayibhhga, Chap. V, paras. 4, 5, and 6) , but, 
if he once succeeds, the estate is not div^ested for anything less 
than degradation, through causes which would have excluded 
him if they had existed before succession arise after the estate 
has descended. This is admitted by Mr. Justice Mitter (1). 

'J’heir Lordships will proceed to consider the principal texts 
upon which the learned Judges who were in the minority found- 
ed their judgments. 



Mr. Justice Mitter, in his judgment (2), says: — 

“Of all the authorities above referred to, the Dayabhaga of 
Jimutabahana, the ackuowdedged founder of the Bengal School, 
IS undoubtedly the highest ; and it is, therefore, to the DayAbhAga 
that I shall first direct my attention. I do not wdsh, how'ever, 
to go over all the texts quoted and relied upon by the author 
of that treatise in discussing the widow’s right of succession. I 
will refer to two of those texts only, — namely, the text of Vrihut- 
Meuu, cited in v, 7, Sec. 1, Chap. XI of Mr. Colebrooke’s trans- 
lation of the Dayabhdga; and that of Catyayana, cited in v. 56 
of the same section and chapter. These two verses are as 
follow : — 

(1.) The widow of a childless man, keeping unsullied her 


(1) 13B. L. R., 7. 

(2) 13 B. L. B., F. B., 40. 
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: husband's bed, and persevering in religioiiB observances, shall 

i present his funeral oblation and obtain his entire share.’ Monu-^Kolito 

‘(2.) Let the childless widow, keeping unsullied the bed of Kerry KoUtany. 
hei lord, and abiding with her venerable protector, enjoy with 
moderation the property until her death. After her let the 
heirs take it’.” 

With regard to the former of the texts above cited, although 
^ present participle is used, it clearTy refers only to the con- 

duct of the widow up to the time of her husband’s death, and 
not to her conduct subsequently. It cannot mean up to the time 
of her presenting the funeral oblation; for, notwithstanding the 
order of the words, the meaning of the text is, that having obtain- 
ed the husband’s share, the patm or widow should perform those 
1 ceremonies conducive to the spiritual benefit of her husband 

and herself, which can be accomplished by wealth, and which a 
female is competent to perform. See Viramitrodaya, Uhap. III., 

I part 1, s. 2, and the Smriti-Chandrika, Chap. XI, Sec 1, verses 13,’ 

1 16 and 20. In this view the text would run thus, — “The widow 

' of a childless man having kept unsullied her husband’s bed, and 

persevered in religious observances, shall obtain his entire share, 
and present his funeral oblation.” 

Mr. Justice Glover points to the words “pei-severing in reli- 
gious observances,” to prove that the whole text applie.s to a 
period subsequent to the husband’s death, and as refening to a 
: continually abiding condition, because he assumes that a wife 

( cannot perform religious observances during her husband’s life, 
and that, therefore, those words must have relation to a {)erio(l 
after her husband's death. But the assumption does not appear 
to be correct, for in the Smriti-Chandrika, Chap. XI., Sec I, v. 

17, the meaning of the words, “persevering in religious obser- 
vances” are thus explained, “practising religious cei-emonie.s 
I even ^ during the lifetime of the husband, with the husband’s 

I permission,” &c., whence the inference is drawn, in verse 18, 

I that a to inherit her husband’s estate, must be a pious 

j again in verse 12, a virtuous woman is “one that 

lives with her husband, associating with him in the performance 
i ofrites ordained by Sruti and Smriti, and observing fastings 
I a»ad other religions ceremoiiios/' 

I , The second of the texts relied upon is that of Catyayana. 
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■ It is important to see for what purpose the text was cited, 

' Moniram Koliu with that view to refer to the verses imihidiately preceding 

i Kerry iLlitany. those in -which the text is cited, for there is nothing more likely 

j to mislead than to read a single paragraph from the Dayabhaga 

j or Mitaeshara alone without studying the whole chapter, and in 

some cases, even, without studying several chapters of the same 
treatise. 

I In Chap. XI, Sec. l,^he author of the Dayabhaga, verse 54, 

I sums up his argument in support of the widow’s right to sue- 

ceed to the entire property of her husband, for which purpose 
he had cited the text of Vrihut-Menu. He says : — 

^ “By the term ‘his share’ is understood the entire share apper- 

I taining to her husband, not apart only,” (the translator adds the 

I words “ sufBeient for her support).” 

I And then in v. 55 he concludes : — “Therefore the interpreta- 

^ tion of the law is right as set forth by us,” viz., that “the widow’s 

i right must be affirmed to extend to the whole estate” of her 

I husband (v. 6). 



He then proceeds in v. 56 to deal with the mode of enjoy- 
ment, and to show that, notwithstanding a widow takes the 
entire estate, she is not entitled to make a gift, sale, or mort- 
gage of it, to the exclusion of her husband’s heirs. He says 

“But the wife must only enjoy her husband’s estate after his 
demise ; she is not entitled to make a gift, mortgage, or sale 
of it.” 

And then, in support of that proposition, he refers to the 
second text cited, and proceeds : — 

Thus Gatyayana says : — ‘Let the childless widow, preserving 
unsullied the bed of her lord, and abiding with her venerable 
protector, enjoy with moderation the property until her death. 
li€T clsU/th. let the heirs take it’.” 

Mr. Justice Mitter, in his judgment-, remarks at p. 41 of 13 
B. L. R., that the author of the Dayabhaga cited that text, not 
for the purpose for wffiich he cited that of Vrihut-Menu,'^., 
that of establishing a widow’s right to succeed to the entire 
estate of her deceased husband, but for that of defining the 
nature and extent of the interest wdiich devolves upon her, by 
virtue of that right. 
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In his remarks, made on referring the casi^ ho\\e\ ei’, he 
reasons upon it as an isolated text, and sa3'^s (1) 

^'Tliis passage shows clearly, not only that the widow’s right 
is a mere right of enjoyment, the word ‘on joyimmt’ being iindt^r- 
stood in the sense explained above, but that the exercise of 
that right is absolutely dependent on her 'preserving unsullied 
the bed of her lord’. The icupJe /or m of the wmrd 'preser- 

ving/ i.e,, continually preserving, which is also the form used 
in the original (peUayemti) proves conclusively that the injunc- 
tion is one in the nature of a permanently abiding condition, 
which the widow is bound at all times, and under all circum- 
stances, to satisfy ; and the right of enjoyment conferred upon 
her being expressly declared /o be ifo such a comUfion, 

every violation of it must necessarily involve a forfeiture of 
righb” 

Mr. Justice Glover also, at page 57, expresses a similar 
opinion, and he refers to the present participle "preserving” as 
denoting continuance, and as referring to the time after the 
widow has taken the property originallj’, and, he adds besides, 
if the words "keeping unsullied” refer only to past time, v hat 
is to be made of the other part, which he assumes to import a 
condition, 7^^, " living with her venerable protector.” "She 
cannot ” he says, " live with him until she is a widow, and 
while she lives with him she is to keep unsullied her husband’s 
bed/’ It is by treating the words, " living with her venerable 
protector ” as constituting a condition that he endeavours to 
add force to his argument that the words " keeping unsullied 
the bod of her lord,” also express a condition (2). But that 
argument fails inasmuch as it has been expressly held by 
the Privy Council, in the case of CWwmufA Bymh v. 
Hwrosoondery Dom^e (J), that the words " abiding with her 
venerable protector” do not create a condition of forfeiture in 
case of her refusing to abide with him. Referring to that de- 
sion, Mr. Justice Mitter says that it lends in an indirect way 
considerable support t(y his view, inasmuch as that particular ease 

(]) 13 B, L., R, l(u 
(2) 13 B. L, R., 57. 

(3) Vyavas?tha Durpana by Rhama Oharan Rircar, p. 07, and (judgment of 
Ruprerae Court), 2 MoiieyN Digof^t, 19S ; r*(\, Morton’s DecKioTis, Rd. of 1H4] 
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was decided expressly upon the ground that the widow had not 
changed her residence for unchaste purposes. Their Lordships, 
however, arc of opinion that the words, “abiding with her vener- 
able protector,” do not, under any circumstances, create a con- 
dition or a limitation of a widow s right to enjoy the property 
of her husband to the period during which she abides with her 
protcctoi. They agree with the Chief Justice in tho opinion 
which he expressed at p. 82, that neither the words, “preserving 
unsullied the bed of her lord,” nor the words, “and abiding with 
her venerable protector,” import conditions involving a forfei- 
ture of the widow’s vested estate (1) ; but even if the words were 
more open to such a construction than they appear to be, their 
Lordships are of opinion that what they have to consider is not 
so much what inference can be drawn from the words of 
Cdtyayana’s text taken by itself, as what are the conclusions 
which the author of the Dayabhhga has himself drawn from them. 
It is to that treatise that we must look fm- the authoritative ex- 
position of the law which governs Lower Bengal, whilst on the 
other hand nothing is more certain than that, in dealing with 
the same ancimit texts, the Hindu commentators have often 
drawn ojiposito conclusions. Now how has Jiniutabahana dealt 
uith this particular text ^ It has been seen fir what purpose 
he cited it ; but how docs ho comment on it in the rest of the 
section in which it occurs^ He comments on the words, 
“venerable protector” (v. 57) ; he defines who are intended to 
take after the demise of the widow under the term “the heirs” 
{vei-ses 58 and 59) ; glances at her duty to load an abstinent, if 
not an ascetic, life, and to avoid “waste” (verses 60 and 61), 
and deals with her power of alienation, and the limitations upon 
it (verses 62, 63 and 64). But he nowhere says one word from 
which it can be inferred that, in his opinion, the text implied 
continued chastity as a condition for the duration of her estate, 
or that a breach of chastity subsequent to the death of her hus- 
band would operate as a forfeiture of her right. It can scarcely 
bo supposed that a commentator so acute and careful as 
Jimntabahana, if he had drawn from the text of Csltyayana the 
inference that a widow was to forfeit the estate if she should 
bwome unchaste after her husband’s death, would not have 
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stated that inference clearly by saying, in v. 57, “let her enjo}^ 
her husband’s estate during her life, or so long as she continues 
chaste,” instead of using only the words '‘during her life” and 
stating that " when she dies” the daugters and others aie to 
succeed. 

The right to receive maintenance is very diflPereni from a 
vested estate in property, and, therefore, what is said as to 
maintenance cannot be extended to the case of a widow’s state 
by succession. However, the texts cited in regard to main- 
tenance show that when it was intended to point out that a 
right was liable to resumption or forfeiture, clear and express 
words to that effect were used. Jimutabahana, in Chap. XI, 
Sec. X, V. 48, of the Dayabhslga, refers to a text of Narada, 
in which he says, — “Let them allow a maintenance to his women 
for life, provided they keep unsullied the bod of their loi'd. 
But if they behave othei'wise, the brother may resume that 
allowance.” How different are those words from those used 
in the text of Oityayana. 

Mr. Justice Mitter, in order to get rid of the argument that 
a daughter becoming a soilless widow or unchaste after having 
succeeded to the state of her father does not forfeit the estate, 
argues that the texts to which he refers are applicable to a 
daughter as well as to a widow, and he refers to v. 31, Sec. 2, 
Chapter XI. of the DdyabhAga to show that the text of Ctltya- 
yana is applicable to all women (see 13 B. L. E., pp. 45 and 
46,48 and 49). 

It seems clear, however, that though an unchaste daughter 
is excluded from inheriting her father’s estate, or an unchaste 
mother that of her son, it is not by virtue of either of 
the above-mentioned text of Vrihut-Menu or that of Cdtya- 
yana. Those texts have reference to the bed of the deceased 


owner of the estate. The words, “his funeral oblation,” and 
“his share” and the “property,” have reference to the oblation, 
the share, and the property of the lord or husband mentioned 
in the preceding parts of the texts, whose estate is to be 
inherited, and not to the husband or lord whose estate is not 
to be inherited, such as the husband or lord of a daughter or 
mother, as the case may be, of the deceased owner, wh(», in de- 
fault of a widow, may be next in succession to inherit his estate, 
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urse 3i, sec. 2, Chap. XI. only exieiicb to other women 
the rule ai^plicablc to a wife, that a gift, sale or mortgage of 
the estate is not to be made, and that after her death the heiis 
of the deceased owner are to take, and not that part of the 
lule which is included in the words “ keeping unsullied l ho 

bed of hei lord. I his is made clear by s. 30, in which it is 
said:— 

Since it has been shown by a text cited (Sec. 1, v. 56) 
that on the decease of the widow in whom the succession 
had \(‘sted, the legal heiis of the former owner who would 
i€guJai!j iidiei it his pi Opel ty if there were no widow in whom 
Iht succession vested, namely, the daughters and the rest, succeed 
to the A call h , theiefore, the same rule {concerning the succes- 
ojt the foroner PH next heirs) is inferred A fortiori 

in the ease of the daughter and grandson (meaning a daughter’s 
^son). whose pretensions are inferior to the wife’s.” 

then comes s. 31, which is in the words following : — 

J he W(>rd ^ wife ’ in the t(e\t above quoted (sec. 1, v. 56) is 
employed with a general import, and it implies that ^ the rule ’ 
(moaning the rule referred to in Chapter XI, Sec. II, and para. 
dO) must bo understood as applicable generally to the case of a 
woman’s succssiou by inheritance.” 

Their Lordships have dwelt at some length upon the two 
texts that have been considered, since it is upon them that the 
arguments of the dissentient Judges are mainly founded. For 

the leasons above stated, they are of opinion that these texts, 

iHuther expressly nor by m^cessary implication, affiim the 

jcoctniie that the estate of a widow, once vested, is liable to 
I orfeiture by reason of unchnstity subsequent to the death of 

her husband. 

The judgments of the High Court have so exhaustively 
reviewed the later^ authoritios upon this question that their 
or< ships do not think it necessary to go through the same 
task. It IS sufficient to say that, in their opinion, those 
au thou ties, though in some degree conflicting, greatly prepon- 

IfThe High Court' 

IiHheffi m-dships’ view it has not been established that 
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the estate oi Avidow forms an exception to what aj)pearb to be 
the general rules of Hindu La^v, that an estate once vested by 
sucession or inheritance is not divested by any act whichj 
before succession or incapacity, would have formed a ground 
for exclusion from inheritance (1). 

The general rule is stated in the Virainitrodaya, a book of 
authority in Southern India (2) (see 12 Moo. I. A. 466 ; and 
Mr. Colebrooke’s Preface to the ]3ayabhaga), and which 
may also, like the Mit^ieshani, be referred to in Bengal in 
cases where the Dayabhdga is silent. It is there said, in para. 
3 of the chapter on Exclusion from Inheritance (Chap. VIII), 
'‘among them however, an outcast and addicted to 

vice (u 2 X 0 loAtaki) are excluded if they do not perform penance,” 
and then in para. 4 the exclusion again of these takes place if 
their disqualification occur previously to partition (or succes- 
sion), but not if subsequently to partition (or succession), for 
there is no authority for the resumption of allotted shares. In 
para. 5 it is said that the masculine gender in the word " out- 
cast ” &o., is not intended to be expressive of restriction, and 
that the law of exclusion, based upon defects excludes the wife 
or the daughters, female heirs as well. 

Mr. Justice Jackson has ably pointed out the great mischief, 
uncertainty, and cofusion that might folloAv upon the affirmance 
of the doctrine that a widow’s estate is forfeited for unchastity, 
particularly in the present constitution of Hindu society and 
the relaxation of so many of the precepts relating to Hindu 
widows. The following consequences may also be pointed out. 

According to the Hindi] Law, a widow who succeeds to the 
estate of her husband in default of male issue, whether she 


(1) This sentence which is above, in the printed copy of the judgment, 

should probably run thus : “ is not divested by any act or incapacity, which, 
before succession, would have [I L, R. 5, Calc. 788.] 

(2) The following is in the judgment in Girdhari Loll Roy v. The Bengal 
Qovmmmnt, 12 Moo. I. A., 466; 1 B. L. R., R C., 52 Adhering to the 
principles which this Board lately laid down in the ease of the GoUector of 
Madvra v, Mootoo Ramalinga Sathupafhy, 12 Moo. I. A., 397 and 438, their 
Lordships have no doubt that the Viramitrodaya which by Mr. Colebrooke 
and others is stated to be a treatise of high authority at Benares, is properly 
receivable as an expositor of what may have been left doubtful by the Mitdc- 
shar4, and declaratory of the law of the Banares Sohool/’H;! L, R, 5 Calc 
788], 
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succeeds by inheritance or survivorship — as to which see the 
Shivagunga case (X) — does not take a mere life-estate in the 
property. The whole estate is for the time vested in her 
absolutely for some purposes, though in some respects for only 
a qualified interest. Her estate is an anomalous one, and has 
been compared to that of a tenant in tail. It would perhaps 
be more correct to say that she holds an estate oi inheritance to 
herself and the heirs of her husband. But whatever her estate 
is, it is clear that, until the termination of it, it is impossible to 
say who are the persons who will be entitled to succeed as 
heirs to her husband (2). The succession does not open to the 
heirs of the husband until the termination ot the widow’s estate. 
Upon the termination of that estate, the property descends to 
those who would have been the heirs of the husband, if he had 
lived up to and died at the moment of her death (3). 

If the widow’s estate ceases upon her committing an act of 
unchastity, the peiiod of succession will be accelerated, and the 
title of the heirs of her husband must accrue at that period. 
Suppose a husband dies leaving no male issue and no daughter, 
mother, or father, but leaving a chaste wife, a brother, a nephew, 
the son of the surviving brother, and other ncj)he'\Ts, sons of 
deceased brothex's. The wife succeeds to the estate, and the 
surviving brother is her protector. (See Ddyabhaga, Chap. XI, 
sec. 1., V, 57). If he survive the widow, he, according to the 
Bengal School, will take the whole estate, as sole heir to his de- 
ceased brother, and the nephews will take no interest therein, for 
brothers’ sons are totally excluded by the exsisience of a brother 
(Uiyabhdga, Cha]). XI, sec. 1, v. 5. id, Chap. XI, sec. 6, verses 
1 and 2). The surviving brother may be advanced in years ; the 
widow may be young. The probability may be that she will 
survive him. If her estate wore to cease by reason of her 
unehastity, the benefit which he would derive from her fall 
would give him an interest in direct conflict with his moral 
duty of shielding her from temptation, But, further, the widow 
has a right to sell or mortgage her own interest in the estate, or 
in ease of necessity to sell or mortgage the whole interest in it. 

(1)9 Moo. I A., 604 ; 2 Pandit P, C. J., 20. 

^ (2) 9 Moo* L A., 604. 

' (3) 9 Moo. I. A., 601. 
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(Dayabhdga, Chap. XI. see 1, v. 62.) If hei estate ceases by an 
I act of unchastity, the purchaser or mortgagee might bo deprived 

1 of his estate, if the surviving brother of the husband should 

f that the Avidow's estate had ceased in consequence of an 

act of unchastity committod by her prior to I he sale or moi tgage. 

Again, if the surviving brother should die in the life-time 
of the widow, all the nephews would succeed as heirs of their 
I* deceased uncle , but if the son of the simivmg brother couhl 

i prove that the widow’s estate had ceased by reason of an act of 

unchastity committed in the life-time of his father, and that 
consequently the estate had descended to his father in his 
life-time, he would be entitled to the whole estate as heir to his 
father, to the exclusion of the other nephews. Thus the period 
of descent to the reversionary heirs of the husband miglit be 
f accelerated by an act of unchastity committed by the widow ; 

' the course of descent might be changed by her act, and persons 

become entitled to inherit as heirs of the husband, who, if the 
widow had remained chaste, would never have succeeded to the 
estate ; and others who would otherwise have succeeded would 
be deprived of the right to inherit. 

In the case of Srimati Matangini Debi v. Srimati JayhiU 
Debt (1), the following remark was made by the then Chief 
Justice. He said : — 

*Tn the case of Katama Naickiev v. the Raja ofSh ivayungu (2), 
it was held that a decree in a suit brought by a Hindu 
widow binds the heirs who claim in succession to her; but that 
can only be in a suit brought by her so long as she holds a 
widow’s estate. It would cause infinite confusion if a decree 
in a suit brought by a widow could be avoided, if it could be 
shewn th«t she had committed an act of unchastity before she 
, commenced the suit. But if the rule contended for is correct, 

I and the estate which a widow takes by inheritance is merely 

I an estate so long as she continues chaste, all the acts which a 

I Hindu widow could do in reference to the estate might be 

I ^voided by raking up some act of unchastity agfainst her. In- 

convenience would not be a ground for deciding a case like 
the present, if the law were clear upon the subject ; but it is 

I (1) U E., 466, atp, 490. 

(2) 9 Moo. L A. Bandit. B. C. J., 25. 
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IS 80 . an argujiiout which may be fairly adduced when the authonties 

Momrfim Kolita in favour of the opposite view are merely the expressions of 

Kerry Kolitany. opinion by Hindu Law Officers, or by European or modern text- 
writers, hoivever eminent, 01 even decisions of a Court of 
Justice, when they are in conflict with the decisions of other 
Couits of equal iveight.” 

Upon the whole, then, their Lordships, after careful consi- 
deration of this question, and of the authorities bearing upon 
it, have come to the conclusion that the decision of the majority 
of the Judges was the correct one, and it is important to remark 
that the High Court at Bombay, in the case of Parvati v. 

, , , j. , -S/iiVi-w (1), and the High Court in the North-Western Provinces, 
in the case of Nehulo v. Khhen Lull (2), have given judgments 
to the same effect as that of the Full Bench at Calcutta in the 
present case. 

The w'idow has never been degraded or deprived of caste. 
If she had been, the case might have been different, subject 
to the question as to the constiuction of Act XXI of 1850 ; 
for upon degradation from caste, before that Act, a Hindu, whe- 
ther m.ilc or female, was considered as dead by the Hindu Law, 
so much so that libations weic directed to be offered to his manes 
as though he were naturally dead ; see Strange’s Hindu Law, 
pp. IGO and 261 ; Menu, Chap. XI. s. 183. His degradation 
caused an extinction of all his property, whether acquired by 
inlu'ritance, succession, or in any other manner. (Ddyabhdga, 
Ohai). I, paras. 31, 32 and 33.) The opinion of Mr. Colebrooke 
in the Trirhin(yjy>ly is founded on the distinction between 
mere unchastity and dogiadatinn. 

It is unnecessary to determine what wmuld have been the 
effect of Act XXI of 1850, if she had been degraded or depri- 
v^ed of her caste in consequence of her unchastity. 

Their Lordships, for the above reasons, will humbly advise 
Her Majesty to affirm the judgment of the High Couit. 


Appeal dimisfifid. 


(1) 4 Bom. H. 0. R., 2~>, 

(2) I. L. R.’, 2 All., 130. 
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f cleaili, will not divest the estate ahead} vested in the vulov. It is, however, 

^ agreed that imchastity previous to the husband’s dt ath w ill exclude the w idow 

from inheiitanee. The Calcutta High Court has held that chastity at the time 
when the succession opens out, is a condition of inheiitanee not only in the case 
of the widows but also in the case of thedaughtei ( Hamamnda v. JRai Kishori, 
I. L. R , 22 Calc., 347), and of the mother Mamanath v. Uxirgu ^mdari, IL.R., 
4 Calc, 550). The Allahabad, Bombay and Madias High Com ts ha\e held 
otherwise, see, Gangm v. (Jha.sga, I L. R., 1 AIL, 40; Adnjapar, JRitdram, 

: I.L.R., 4 Bom., lOt ; and Kojiyadu v. Laldimi, T.L.R., 5 Alad., 140. 
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in I.L.R ,j ty>t3 Mad., 398; and I. 21 All , 1,80,] 

Their lordships judgment was delivered by — 

Loud Hobkouse: — The first of these two cases, which comes 
from Madras, was argued in February, 1898, but the judgment 
was postponed for the hearing of the second, which comes trom 
Allahabad. The reason was that each case raises a question of 
general importance on which different views have been taken by 
different High Courts, and it was agreed on all hands to bo 
advantageous that the two litigations should be under consi- 
deration at the same time. The Allahabad appeal was argued 
in the month of July last, and their Lordships are now prepared 
to state their opinions on both cases. 

In the Madras case, the plaintiff sued as one in the line ot 
succession to the last owner of an estate who had died without 
issue. The principal detendant was a boy vho had been adopt- 
ed by the last owners widow with the consent of the family 
gmiiis or saplnda.^. The plaintiff claimed a declaration that the 
adoption was invalid. His main ground was that the adopted 
boy was the only son of his father. Idie defendants showed 
that the natural father of the boy authoiized his widow to give 
him in adoption in the \vay which was actually effected between 
the two widows, and that the plaintiff himself in his character 
of mpinda was a party to the transaction. In addition to 
asserting the legal validity of the adoption, they pleaded that 
the plaintiff was estopped by his concurrence in it. 

The District Judge gave no opinion on the point of estoppel 
He found that the law in Madras w^as settled, and he gave 
judgment in the following terms : — 

''The case illustrates how the people^ of this Presidency have 

* PreMni at the hearing of the appeal from Madrm ‘—Lords Hobuousi 
j md Sir Richa»i> Cotre^:. 

thi appml fram the Horih-Weeterfi Pt&tdmee, 
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settled down under the law as enunciated by the Madras High 
Court so long ago as 1862 (1), and re-affirmed in 1887 (2), and it 
is impossible to say how many adoptions of only sons may have 
been made during the last thirty years on the faith of such 
enunciation of the law, and what innumerable rights might be 
disturbed by any contrary decision after such a lapse of time.” 

The case was heard on appeal before the late Judge, Sir T. 
Muttusami Ayyar and Mr. Justice Shephard, who affirmed the 
decree below. Tlie learned Judges did not express any original 
opinion of their own on the main question. They thought 
that there was no estoppel, because at the date of the adoption, 
nobody thought of its being illegal. As to its legal validity, 
they found that all the Madras decisions had been in its favour 
and that the Madras Courts were right in following an unbroken 
current of authority in that Presidency, notwithstanding 
differences of view in other Courts. 

At this Bar two points have been taken : first, that the gift 
or reception of an only son in adoption is invalid in law ; and 
secondly, that, if not invalid, when the boy is received by the 
adoptive father or given by the natural father, it is so impoper 
that, in the absence of express authority given by a husband, 
his widow has no power to effect it. 

In the Allahabad appeal, it is not necessary to make any 
statement of fiicfcs because the decree appealed from depends 
entirely on the answer given to a question referred by a Divi- 
sion Bench of the High Court to a Full Bench. That question 
is as follows : — 

'‘The adoption of an only son having taken place in fact, is 
such adoption null and void under the Hindu Law That 
abstract question is the only one raised in the case lodged by 
the appellant and the only one argued at this Bar. The High 
Court answered it in the negative. Mr. Arathoon has contend- 
ed in a learned argument that it ought to be answered in the 
affirmative. 

As regards the second question raised in the Madras case, 
which is peculiar to that case, their Lordships feci no difficulty, 

(1) Bmfidm £mmm Gamidan, 1, M. H* G. R,, 54. 

(2) V, I, L. R., ll MatL, 43. 
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The only authoriiy for the argument of the appellants is the 
opinion of the late Sir Michael Westropp, delivered in the case 
of Lujl"ilimfipp(L V. Ramava (1), which was decided in the High 
Court of Bombay in the year 1875, That learned Judge held 
that, assuming that a man’s only son may be given in adoption 
by himself, yet if he has not expressly given to his widow an 
authority to make such a gift, it cannot be implied by law. 
Now the authority of a widow to give or take in adoption differs 
in different Schools of Hindu Law. Their Lordships arc not 
re-trying this Bombay decision. In Madras it is established, as 
the learned Judge, Miittiisami Ayyar shows that, unless theic 
is some oxpiess prohibition by the husband, the wife’s power, at 
least with concuiTcnce of mpindas in cases where that is 
ix'quiied, is co-extensivo with that of the husband. That is 
certainly the simplest rule, and it seems to their Lordships 
most consistent with piineiple. The distinction taken by 
Westropp, C.J., ippcars to ha^e been quite novel, and also at 
variance with a decision by his predecessor, Sir Matthew Sausse, 
There may be some peculiarity in the School of Law which 
p!*evai]s in Bombay to support it, though it has not been 
brought to their Lordships’ notice ; but if there is any such, it 
does not apply to these parties in Madras, On this point, 
iherefore, their Lordships agree with the learned Judges below. 

What remains to them is the difficult task of deciding the 
moic general question which is common to both the appeals. 
The <lifficiilty which first impels the eye is the variety of judicial 
opinions and of opinhms in treatises, which, dining the last 
quarter of a century, have been gathering into definite opposite 
chaniKis in the different areas of jurisdiction. There are also 
other difficulties beyond. Many of the judicial decisions relied 
upon are embodied in imperfect reports or in mere notes of 
points. The question is complicated by the use of different 
modes of adoption not always clearly specified, and by the 
intrusion of specnal, local or tribal customs. And the original 
autllorities, on which all the conflicting opinions alike are based, 
arc written in Sanskrit, which for malty centuries has been a 
dcfid language known only to a few learned people, which hardly 
those who have been called to judgment have understood, 

^ ^ , j i(L H Bonu W. TL, m 
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the iranslations of which aie more or lesb (hspuietl, and of 
which it is averred, probably with truth, that its exact phases 
of meaning cannot be caught except by those who have siudied 
closely and as a whole the language and the ^\oiks of the 
particular writer under consideration. Their Lordships have, 
however, one advantage over then* predecessors in th^se 
iQ(|uirics. The greater attention paid of late yeai’S to the 
study of Sanskrit, has brought with it moie translations of the 
sacred Hindu books, and closer examinations of texts proMoiisly 
translated. And in the Allahabad case especially, the appellant’s 
side was argued in the High Court by Mr. Banerjee, who is staiod 
by the Court to be firmiliar with Sanskrit, and it is the subject 
of a very elaborate judgment by Mr. Justice Knox who is a 
student of Sanskrit and, as he tells us, has paid special atten- 
tion to The books of Mann and Vasishtha. Perhaps the most 
convenient course will be to set out the more important texts 
which have been brought into discussion, then to see how they 
have been treated by recent commentators and by judicial 
decisions, stating finally the conclusions to which their Lordships 
have, with those aids, been brought. 

The most revered of all the Rislm or sages is Manii, who, 
though he says nothing specific on the point now in issue, is 


\sm. 


referred to as favouring one side or the other, 
cited are as follows. They arc in I'hapter IX. 


The 


passage 


becomes the 
his piiris or 


‘^By the eldest son, as soon as born, a man 
father of male issue, and dischaig(‘s his debt to 
progenitors. That son alone, by whose biith he discharges his 
debt to his fore-fathers and through whom he attains immorta- 
lity, was begotten from a sense of duty.” He adds sentences 
to affirm the powers, privih‘g(‘s and duties of the first-born, and 
his gicat importance in the family. — Verses 106-10D. 

“By a son a man obtains victory over all people ; by a son s 
son he attains immortality. Then by the son of that son ho 
reaches the region of Brahma.”— Verse 137. 

“Since the son delivers the father from the region called 
put, he was therefore called putra by Brahma himself/— 
Verse 138. 


“Whom the mother or the father give, with Vater/ 
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kSELEction of leading cases. 

in dibtiess, similar, endowed with affection, he is to he deemed 
a claitrima, one brought forth.” — Verse 168. 

In the three last quotations, their Lordships have followed 
the words of Mr. Justice Knox, who says that he has attempted 
to follow the text, word by word, without interpolating or 
taking away any particle, and that on that account his style is 
rough. (See Record and Golap Chandra Sarkar’s "‘Treatise 
on Adoption,” p. 282.) 

Near to Mann, in point of antiquity and of authority, comes 
Vasishtha, around whose utterance on the point in issue, the 
greater part of subsequent comments has clustered. His 
writings have been translated by Dr. Buhler and published in 
the work entitled “Sacred Books of the East,” Volume XIV., 
which has been edited by Professor Max Muller. The passage 
in that translation is as follows, Chapter XV., page 75 : — 

“(1) Man formed of uterine blood and virile seed proceeds 
from his mother and his father (as an effect) from its cause,” 

“(2) (Therefore) the father and the mother have power to 
give, to sell, and to abandon their (son).” 

“(3) But let him not give or receive (in adoption) an only 
son.” 

“(4) For he (must remain) to continue the line of ances- 
tors.” 

“(5) Let a woman neither give nor receive a son except 
with her husband’s permission.” 

On the record, Mr. Justice Knox gives his own translation 
which does not appear to differ substantially, though it does 
slightly in form, from that of Dr, Buhler. 

Another ancient sage is Saunaka, of whom a text is quoted 
in the Dattaka-Mimansa of Nanda Pandita as follows : — 

Section IV., Paragraph 1 Tn reply to the question as to 
the qualification of the person to be affiliated, Saunaka 
declares : — ^By no man having an only son (e/m is the 

gift of a son, to be ever made ; by a man having several sons 
; piitra), such a gift is to be made, on account of difficulty 



meiits by Vijnaneswar, constitute I he Mitacsharn, a\\<>rkof veiy 
high authority all over India. The material passages are as 
follows in Mr. Colebrooke s translation, Chapter I,, Section 
XI 

Para. 9. “So Manu declaies: — 'He is called a son given 
{(latiTima) whom his father or mother alEectionately gives as a 
son, being alike [by class] and in a time of distress, confirming 
the gift with water’.” 

Para. 10. “By specifying distress it is intimated that the son 
should not be given unless there be distress. This piohibition 
regards the giver [not the taker].” 

Para. 11. “So an only son must not be given [nor accepted]. 
For Vasishtha ordains T^et no man give or accept an only son.” 

Para. 12. “Nor, though a numerous progeny exist, should 
an eldest son be given, for he chiefly fufils the office of a son, 
as is shown by the following text By the eldest son as soon 
as born a man becomes the father of male issue.’” 

The above-mentioned writings are all classed among the 
Smritis, which are held by oithodox Hindus to have cmaiuted 
from the Deity, and to have been recorded, not like the Sruti 
m the very words uttered by that Being, but still in the langu- 
age of inspired men. They contain precepts whoso authority is 
beyond dispute, but whose meaning is open to various interpreta- 
tions and has been, and is, the subject of much dispute, ^\hieh 
must be determined by ordinary process of reason. The 
Dattaka-Mimansa stands on a different footing. It is not older 
than the 17th century A. D., and does not claim any but 
human origin. Indeed its translator, Mr. Sutherland, says 
that it i^ “as its name denotes, an argumentative treatise, or 
dis(][uisitioB, on the subject of adoption , and though, from the 
author’s extravagant affectation of logic, the work is always 
tedioifs, and his arguments often weak and superfluous, and 
though the style is frequently obscure, and not unrarely inac- 
curate, it is on the whole compiled with ability and minute 
attention to the subject, and seems not unworthy of the celebrity 
which it has attained” (1). Moreover it was written during 
I Mahomedan rule and cannot be the work of a lawgiver or Judge 
The date of the 3l)affaka“'0handrika is not certain, but it is at all 
(ij to tliC Tbattak Mimaa*^a, Madras Reprint, 1879 , 
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events very much later than the Smritis, and it stands only on the 
footing of a work by a learned man. Messrs. West and Blihler, 
in their valuable work on Hindu Law, 8rd Edition, page 11, 
speak thus : — “The Dattaka-Mimansa and the Dattaka- 
Chandrika,, the latter less than the former, are supplementary 
authorities on the law of adoption. Their opinions, however, 
are not considered of so great importance but that they may 
be set aside on general grounds, in case they are opposed to 
the doctrines of the Vyavahara Mayukha or ot the Dharma- 
sindhu and Nirnayabindhu.” This is spoken with special 
reference to Bombay or Western India. But both works have 
had a high place in the estimation of Hindu lawyers in all 
parts of India, and having had the advantage of being translated 
into English at a comparatividy early period, have increased 
their authority during the British rule. Their Lordships 
cannot concur with Mr. Justice Knox in saying that their 
authority is open to examination, explanation, criticism, adop- 
tion or rejection like any sci(3ntific treatises on European 
jurisprudence. Such tieatment would not allow for the effect, 
which long acceptance of written opinions has upon social 
customs, and it would probably disturb recognised law and 
settled arrangements. But so far as saying that caution is 
required in accepting their glossi's wdiere they deviate from 
or add to the Smritis, their Lordships are prepared to concur 
with the learned Judge. 

Tho passages in the Dattaka-Mimansa are as follows 
They are contained in Sec. IV. Para. 1 is that which gives the 
saying of Saunaka already <|uoto(l Pain 2. — ‘'He, who has 
one son only, is eht-imirn, or one having an only son : by such 
a one, the gift of that son must not be made ; for a text of 
Vasishtha declares ‘an only son let no man give &c,” Tara 
— The writer comments on the word ‘-ever” as used by 
Saunaka thus : “In a time of calamity, accordingly, Narada 
says : — ‘a deposit, a son, and a wife, the wTole estate of a man 
who has issue living, the sages have declared unalienable, even 
by a man oppressed by grievous calamities: although the 
be solely that of the man himself,’ This text also 
. only son ; for it is declaratory of the same import 

as the paunaka and VasishthaT Para 8.— The Write 


HINDI hWY. 


t. I 


eomnieiits on Saiinaka’s woids “by no innn having an only 
hon” thus ^Trom thin prohibition the gift by one having two 
sons being inferT’ible, this part of the text one having 

several sons, &e/) is subjoined, to piohibit the same by one 


having two sons also/' 







y D 


3 see. 


The Dattaka-Ghaiidriha (See. 1, Para. 27) only rejjeats 
Vasishtha’s saying, and couples it with the obligation to adopt 
a brother s son if there is one. 

Their Lordships do not propose to spend much time in a 
close examination of the recent commentators. They have 
been very carefully sifted in the Indian Courts, and naturally 
so, seeing wdiat was the paucity and obscurity ot judicial 
authority until within the last thnty yeais or so. The piin- 
cipal effect which they have on the mind is to show the great 
variety and uncertainty of opini(ui on the question now in 
issue. The earliest of those leferred to is Jagannatha, a 
learned Hindu lawyer employed by Sir W. Jones to compile 
a Digest. He thought that the prohibition in the Smritis is ^ 
only moral and not legal. That also is the opinion of the two 
latest writers, both deeply veised in the Sanskrit language, 
Mr. Mandlik who appears to have tianslated the texts of 
Saunaka, and Mr. Golap Chandra Sai'kar who has written a 
treatise on adoption. Sir Thomas Strange, writing in the year 
3830, expresses an opinion in the body ol his treatise, that 
the prohibition is monitory only, Tol. 1, p. 87. On the other 
hand, the weighty opinions of Mr. Ctdebiooke, Sir Francis 
Macnaghten and Mr. Sutherland aie thrown into the scale; 
and that of Mr. Justice Stiange is also cited to the same effect, 
and is suppos'ed by some to express the latest opinions of his 
father, Sir Thomas Strange. But it may be obseiwed that 
Sir Francis Macnaghten and Mr. Justice Strange found their 
opinions on the wickedness of the act in question, and that the 
adoption of an eldest son is placed by Mr. Justice Strange 
on precisely the same footing as that of an only son, and 
is ranked by Sir F, Macnaghten as a heinous crime, though not 
so heinous as the adoption of an only son. Their Lordships 
think that the authority of recent text-writers must not be 
stated more favourably to the present appellants than is stated 
in the book of Messrs. West and Buhleiv Expressing no opinion 
29 
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oi tlieir own, those lotuned wiiteis say at page 908 : — '‘If he 
have hut one son, the gift of that one is everywhere reprobated 
as a giave spiritual crime. By most the gift is thought invalid.’' 
Their Lordships turn now to the more solid ground of judicial 
decision. 

In Madias, the couise of decision has been very simple. In 
1802 the High Court decided that the adoption of an only son, 
however sinful, was valid in law. It has been shown by Mr. 
Mayne that a pi ions decision then lolied on was misappiehend- 
ed b}^ the learned Judges. But that was not the sole ground 
ot their decision , they also relied on learned opinions and they 
agioed with those ojiinions. And the same High Court has 
since that time had the same r|uostion brought before it more 
than once 5 thiee times, it is stated in one of the judgments 
below. Theie^ has been no fluctuation in their decisions* It 
must be laken tluil the law in Madras has ever since been 
settled m fa\our of the jiieseiit lespondents. 

In Allahabad also the condition (d judicial decisions is simple. 
In 1879 the (piestion was bi ought ladoie a Full Bencli of the 
High Ck)urt consisting of Su Robert Stuart and Sir Charles 
TuriKT, who weie English Bairislies and three eminent Civilians, 
Justices Peaison, SiJankie and Oldfield. The Court decided 
in tdvtnn of the adoption. Sir C, Tuiner dissenting. In the 
}eai 1889, some doubts w^ere expressed on the point by Justices 
Stiaight and Mahmood, and that ciicumstancc, coupled with 
tlK‘ delivery of adveise opinions by the High Courts of Calcutta 
and Bombay, led to the lather unusual course of referring the 
same <|neslion to a Full Bench, of which Mr. Justice Mahmoed 
was one. The result has been an unanimous decision supported 
by judgments of the Chief Justice and Mr. Justice Knox which 
are lemarkable for research and fulness of treatment. 

In Bengal there has been more fluctuation of opinion. The 
law wixs quite unsettled in the year ]8fl8. It would be of little 
Use now to examine the earlier decisions in the Sudder Dewany 
Atlawlut and the Supreme Court. That has been done with 
great care by Sir William Markby in a case about to be men- 
The first case which raised the exact question in the 
1 was heard in the year 1868 before Justices 
Louis Jackson. The jndgreient was 
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delivered by Mr. Justice Mitter. After quoting passages from 
the two above-mentioned Dattaka treatises, the learned Judge 
lays the law down thus: “The institution of adoption, as it 
exists among the Hindus, is essentially a religious institution. 
It originated chiefly, if not wholly, from motives of religion , 
and an act of adoption is to all intents and purposes a religious 
act, but one of such a nature that its religious and tempoial 
aspects are wholly inseparable. 'By a man destitute of male 
issue only,' says Manu, 'must the substitute for a son of some 
one description always be anxiously adopted for the sake ot the 
funeral cake, water, and solemn rites.' (1) It is clear, therefore 
that the subject of adoption is inseparable from the Hindu 
leligion itself, and all distinction between religious and legal 
injunctions must be nocessaiily inapplicable to it , — Baja 
Upendra Lai Roy v. Srimati Ram Pramnncnnaiji (2). 

There is no doubt that this judgment has exeicisccl veiy 
great influence on the controversy ; and, indeed, if the learned 
Judge's fundamental position were sound, there could be no 
controversy at all. Let ua assume for this purpose, though it 
is mitter of grave dispute, that the learned Judge is light in 
saying that adoptions originated in motives of religion an<l 
not in the ordinary human desire for perpetuation of family 
propel ties and names. Still the question is whether certain 
pieceptb have a legal or only a religious bearing. What is there 
in the subject matter of adoption which makes it clear that all 
precepts relating to it must bear a legal character ? The learned 
Judge does not discuss that question. He begs it, merely 
stating that his own inference clearly follows from Mann's text. 
Their Lordships think that the doctrine propounded by him 
is equally opposed to a reasonable construction of the books, 
apart from decision, and to decided cases. Indeed to show bow 
far the doctrine is from being universally applicable, it would 
not be necessary to go further than the passage which the 
learned Judge himself cites from Manu, though, of course, 
differences may be suggested between prohibitory and mandatory 
injunctions. Manu prescribes adoption on the score of religion. 
According to Mr. Justice Mitter this is necessarily a legal 
injunction, yet nothing is clearer than that there is no legal 

Batt&kfi Ohandrika, Sec. I.t, Ci. S. 
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eouipulhioii upon a Hindu to adopt a son, howevci iircligious it 
may be in him not to do it. There it not even any legal 
compulsion on his widow to do it, when he is dead and cannot 
have a natural son. But the pimciple laid down is so impoitant, 
goes so deep down to the lOot of these questions, and has 
evoreiscd such influence, ihat their Lordships think it necessary 
to discu^^s it at length, for Avhicli this will bo a convenient place 



Then Lordships had occasion in a late case to dwell upon the 
imxtuic of morality, religion and law in ihe Smritis, Rao JJal~ 
innif V. Ba}n Kh]i()ri{\), They liad to decide whether a 
])iohibitioii on alienation of propeity away horn a man’s family, 
eei tainl} based on lelig urns grounds had a puiely leligious or 
<dso a legal bearing. They then said : — ‘'All Iheso old text-books 
and commentaiies are apt to mingle religious and moral consi- 
deialions, not being positive la-ws, with rules intended for positive 
law^. Ill the preface to his raluable woik on Hindu Law, Sir 
William Maciuighfon says (2), flt by no means follows that 
because an ac( has litim prohibited, it should, therofoio, bo 
coiisideied as illegal. The distinction between the me 

and the riyeuliuu p/fiArZ-s is not always discein- 
iblef” They now add that the fuither study of the subject 
necessary for the decision oi these appeals, has still more im- 
pressed them wuth the necessity ofgreat caution in interpreting 
books of mixed religion, morality and law, lest foreign lawyers 
accustomed to treat as law what thi^y find in authoritative books, 
and to administer a fixed legal system, should too hastily take 
tor strict law precepts which are me<int to appeal to the moral 
sense, and should thus fetter individual judgments in private 
affairs should intioduco re-itrictions into Hindu society, and 
impart to it an inflexible ligidity, ne^ or contemplated by the 
original law-givers. 

The Lite extension of the study of Sanskrit has apparently 
resulted not in weakening but in strengthening the cited opinion 
of Sir William Macnaghteii. Of eoui’so, their Lordships do not 
prc'suine to form any opinion on questions of Sanskrit grammar, 
but they observe that Mr. Golap Chandra, who is frequently 

{1} (1808) li, R„ LA., H, at p. 69. 
aud of Hindu Law', Yol, I, Proliipmary Bo* 
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refeiiod to m the judgnioiitb below, coiitenclb as a niatlor ol 
Grammar, that words (e.<j., those of Saunaka) which have been 
translated in the imperative form of command should take that 
of recommendation. Mr. Mandhk insists on the same view, and 
Mr. Justice Knox says that he originally took a coniraiy view, 
but has been brought round by the authority of Mandlik niul 
another Sanskrit scholar-, Mr. Whitney. 

Let us SCO now how Mr. Justice Mittei’s priuciiilc .iccords 
with actual decisions. The controversy resjKcting eldisf sons, 
whether or nob they can be given in adoption, has a stiong 
bearing on the present question. Manu attaches the highest 
importance to the character of an eldest, son. The relevant 
passages from his In.stitutos have been quoted above. 

No specific prohibition is contained in these passages, hut the 
reasonable inference from them is given in the Mitfdvshaia in 
Ch. I, Sec. XI, para. 12, which has been alicady quoted. This 
ex]rress prohibition has been taken by some to he a legal rule, 
and has boon enforced by modern vvritci-s of weight, as before 
stated, and in legal decisions. It would certainly fall within 
Mr. Justice Mittcr’s principle. But it is quite abandoned all 
over India as their Lordship, s understand ; and the prohibition 
is held to bo a matter for religious consideration onty. It was 
the subject of careful examination and exirress decision by 
Justices Markby and Eoinesh Chandra Mitter in the case of 
JionoJcee Dehea v. Qopaid Acluirjm (1). 

Again, it is laid down that the giver of a son ought to have 
more than two sons. The text of Saunaka quoted above says 
that the gift is to bo made by one having several sons (Ju/i it 
p^dra). The Dattaka-Mimansa, Sec. IV., cl. 8, lays it down that 
the Sanskrit word signifies more than two, and that 
Saunaka s precept was introduced for the express purpose of 
excluding the inference that a man with two sons might give 
one in adoption. The Dattaka-Chandrika, Sec. I, Cl. 29 and 
30, declares the same law. The precepts are precise, and yet 
their Lordships cannot find that anybody asserts them to be ’ 
law in any but the religious sense. 

Another precept is that a Hindu, wishing to adopt a son, 

(1) (lt>77) L L. R., 2 0.ilo., mr. 
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should adopt the son of his whole brothei in piefeicnco io any 
other person. That question came before this Board in the year 
1878 in a case in which the Subordinate Judge hid held the 
adoption to be invalid for violation of this piecept,and the High 
Court were of a contrary opinion. This Board held that the 
terms of the precept were contained in both the Dattaka 
Mimansa and the Dattaka-Chandrika, and they are founded on 
the Mitakshar4. Nevertheless they held that it is not a pre- 
cept of law. They referred to the opinions ot English text- 
writers to support them. No decision in point was cited, and 
probably theie is none in the books. 

One of the conditions for adoption laid down by Mann in 
the passage first quoted from him is that there must be distress. 
This IS emphasised in the Mitdkshar^, Chap. I, Sec. 11, para. 
10 : “The son shall not be given unless there be distress,” which 
appears to mean that the giver must be in distress. “ This 
prohibition”, it continues, “regards the giver,” and then occur 
the words “not the taker,” apparently interpolated by the 
learned Benares lady who wrote under the name of Balam 
Bhatta. The Dattaka-Mimansa, Sec. IV, 01. 20, says, “no 
distress existing, the giver commits a sin on account of the 
prohibition.” If then the giver commits a sin, the taker who 
enables him to do it cannot be free from sin; and if the com- 
mission of a sin makes the transaction void in law, there can 
be no gift and consequently no adoption. And yet nob^y 
contends for the legal force of this prohibition. It does not 
appear that in cases of adoption any inquiry is ever made about 
the distress of the natural father. 

It is clear that the principle, laid down so confidently by 
Mr. Justice Mitter as paramount in cases of adoption, is 
repeatedly repudiated in practice ; and in the Bengal case next 
to be cited, the learned J udges, while following the conclusion of 
their predecessors, dissociated themselves from the fundamental 
reason assigned for it. 

Moreover this sweeping doctrine of Mr. Justice Mitter is 
not consistent with the prevalence of exceptional customs or 
interferences with law. The extent to which the Smritis 
customs has not been argued in these cases 
and their cannot easily form any judicial #|iinion 
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about it. But m a discussion about the sources of Hindu Law 
by Dr. Jolly published in 1883 (see page 33), that learned 
Sanskiit scholai states grounds for holding that customs aic 
only lecognized by the Siiiiitis \\hcn they do not contiavcne 
Divine laws. 

Mr. Arathoon has impressed upon their Loidships nioio than 
once during this argument that the texts he relies on are htdd 
to emanate from the Divine Power. If then that Power has 
said that certain modes of adoption shall be null and void, how 
can any human practices lawfully limit its operation ? And yet 
the validity of local or tribal customs to adopt only sons is 
asserted by every jurist. In the Punjab such a custom is 
received as the general law of that large area, and it govei ns 
the lelations of the eight millions or so of the Hindus (Jats, 
Brahmans, Rajputs and otheis) who live there; and that, 
though the sources of their law are the sapre Smiitis which are 
followed in other paits of India. The inference is that among 
numerous Hindu communities, the prohibition of the Smritis 
on this point has not been received as invalidating the 
transaction. 

Again, if the religious and legal injunctions were co-exten- 
sive, it would place both Courts of justice and legislatures in 
a very delicate position when dealing with such matters. Sup- 
pose that in this Madras case, the Court had upheld the plea 
of estoppel ; it would have set up a judicial rule to bar the 
working of a Divine law. Suppose that the statutoiy six years 
had elapsed and that the suit had been barred by time , then 
the Legislature would be interfering to bar the working of a 
Divine law. In each case a separation would have been made 
between those religious and temporal aspects which Mitter, 
J., declares to be w^holly inseparable. Yet the British rulers 
of India have in few things been more careful than in avoiding 
interference with the religious tenets of the Indian peoples. 
They provide for the peace and stability of families by imposing 
limits on attempts to disturb the possession of property and 
the personal legal status of individuals. With the religious 
side of such blatters they do not pretend to interfere. But 
the position is altered if the validity of temporal arrangements 
on which t6W|»nm! Courts are asked to decide is to be made 
subordinate to inquiries into religjous beliefs. 
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No system of law makes the province of legal obligation co- 
extensive with that of religions or moral obligation. A man 
may, in his conduct or in the disposition of his property 
disregard the plainest dictates of duty. He may prefer an 
unworthy stranger to those who have the strongest natural 
claims upon him. He may be ungrateful, selfish, cruel, 
treacherous to those who have confided in him and wdiose 
affections for him have mined them. And yet he may be 
within his legal rights. The Hindu sages, doubtless, saw this 
distinction as clearly as we do, and the precepts they have 
given for the guidance of life must be construed with reference 
to it. If a transaction is declared to bo null and void in law, 
whethei on a religious ground or another, it is so ; and if its 
nidlity is a necessary implication from a ct)nclemnation of it, the 
law miivSt be so declared. But the mere fact that a transaction 
is cond(‘mned in books like the 8nnitis docs not necessarily 
prove it to be void. It raises the question what kind of con- 
demnation is meant. 

It IS true that the learned Judges, Mittor and Jackson, refer 
to the texts of the Dattaka-Mimansa and Chandiika. But 
aecoiding io the paramount principle laid down by them, those 
texts could only be read in one That principle is in fact 

the sole ground of the decision, and as it cannot be admitted, 
the decision is deprived of weight. 

The next case in Bengal was decided in the year 1878 by 
(^hief Justice Garth and Mr. Justice Maikby, Manielc Uhmider 
Dvtt V. Bhiujgohutfy Bosnee (1). In delivering judgment, Sir 
W. Mai kby reviews with great care and discrimination the 
then existing authorities judicial and non-judicial, and ho shows 
that only in four cases had the point been bi ought before the 
highest Courts of appeal in India. There had been no decision 
at that time in Allahabad. The Madras High Court supported 
the adoption : so apparently did the Bombay High Court, for 
the judgment of Chief Justice Westropp, which threw doubt 
upon the point, though delivered in 1875, was not reported as 
early as 1878. The learned Judge states the ground of his 
decision thus : It appears to me, therefore, that the vast prepon- 
lierahjCte of authority, if not the entire authority in Bengal 
^ (1878) I. L R . 8 Calc.. 448, at pp. 460, 461. 
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is against the validity of the adoption of an only son : and li 
we were to hold the adoption of the plaintifl* in this case to be 
valid, it would be necessary to over-rule both the carefully con- 
sidered decision of Jackson and Dvrarkanath Hitter, JJ., and 
the equally careful decision of four Judges of the Sudder 
Court. This of course could only bo done by a Full Bench. 
But we could only refer the case to a Full Bench if there is a 
conflict of authority, or if we ouisehes diflbr fioin these 
decisions. Having gone through all the eases with a great caie, 
I do not think it can be said that there is any such conflict 
of authority in Bengal as to justify us in referring the ease to a 
Full Bench on that ground ; and I am not prepared to refer the 
case to a Full Bench upon the ground, that I myself think the 
adoption of an only son valid. On the contrary, on the best con- 
sideration, I have been able to give to the authorities, I think 
such an adoption ought, in Bengal, to be held to be in\alid, 
wherever the effect of holding such adoption to be valid would 
be to extinguish the lineage of the natural father, and so to 
deprive the ancestors of the adopted son of the means of 
salvation/' 

This is very a instructive judgment and entitled on all 
grounds to great respect ; and it is with great respect that their 
Lordships, being obliged to differ either from it or from other 
High Courts, proceed to note some points which detract from 
its weight. As to the vast preponderance of authority in 
Bengal, there were only two decided cases. One was before the 
Sudder Dewany Adawlut and is v. Kasliee Pand(>{l\ 

The report does not show any examination of the questiim by 
the learned Judges themselves. Their decision appears to rest 
wholly upon the opinion of Pandits, who in their turn content 
themselves with a simple citation of texts. The other decision 
rests entirely on a principle which is untenable, as Sir W. 
Markby himself showed the year before, in Janokee Dehia v. 
Oopaul Acharjea (2). Moreover the Court in 1878 hardly 
addressed itself to the question why th# injunctions relating to 
the only son are imperative and legal while those which i^late 
to the eldest son are only monitory or religious. In 1877, 
Sir W. Markby says that while the latter prohibition is only 


( 1 ) (im) S B, 1>. A., m 
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monitory, the foimei is clear, referring, as their Lordships 
suppose, to the differences of expression in Colebrooke’s transla- 
tion of the Mit4kshar4. In 1878, he intimates that the stronger 
objection to the adoption of an only son is based on religious 
grounds, on which their Lordships remark that Manu ascribes a 
character to the eldest son which afibrds strong religious 
grounds against his adoption, and that they do not find them- 
selves competent to put such grounds in the balance against 
one another, so as to decide which is the stronger. 

On this point they add, that there seems to have been a 
great deal of exaggeration used in urging the religious topic 
throughout this contioversy, especially in later times. Manu 
says that by the eldest son, as soon as born, a man discharges 
his debt to his progenitors ; and it is through that son that he 
attains immortality. According to him, the son serves his 
father’s spiritual welfare at the moment of his birth. There is 
no intimation that if the boy dies the next day, or fails to have 
a son, this service is obliterated. Why then should it be so, if 
the boy is adopted ^ It is true that Manu attributes additional 
value to the first-born’s son and grandson. It may he that such 
further benefit is lost by adoption, as it would be by death, hut 
that is a very different thing from depriving the ancestors of the 
adopted son of the means of salvation, which have been already 
attained. Vasishtha, whose text is the fundamental one, does 
not rest his injunction on spiritual benefit at all but he says 
that the only son is to continue the line of his ancestors ; one 
of the very commonest of human motives for desiring legitimate 
issue. Nor does he make any allusion to 'puf here, or, if Mr. 
Justice Knox is right, elsewhere. If he was really thinking 
of the spiritual benefits of the son’s ancestors as the ruling con- 
sideration, it is inexplicable that he should not have said so. 
Moreover, their Lordships asked during the argument why a 
man who had given a natural son in adoption could not after- 
wards, if he was so minded, adopt another; and neither 
authority nor reason wa| adduced to show that he could not. 

That is the state of authorities in Bengal. The question 
hm never come before a Full Bench, and it seems fo tfeeir J^rd-^ 
^hat there is only one decision, that of 

great #e%ht is to be attached. ^ ^ 1 14 1 f t i I 
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In Bombay, after a Division Bench had decided in favour 
of validity, the question was discussed befoz'e another Division 
Bench in the year 1875, Lahslimappa y. Ramam {!), The 
case was decided on another ground as has been mentioned 
above. But the Chief Justice, Sir M. Westropp, delivered an 
elaborate judgment containing his reasons for holding the 
adoption of an only son to be invalid. Those leasons appear 
j to have been adopted by the Court including Sir M. Westropp 

I himself in a subsequent case \\hich was decided in 1879 but 

has never been reported. In 1889, the question was referred 
to a Full Bench, who simply followed the unreported case. See 
Wcmnan RagJmpati Bova v. Krishnaji Kashiraj Bova (2). 
Sir C. Sarjent, the then Chief Justice, delivered judgment. He 
[ pointed out that prior to LaJcshappa v. Eamava (1), the deci- 

sions in Bombay were in favour of validity ; that the judgment 
J of Sir M. Westropp in that case was the first that treated the 

, point with due consideration ; and that as the opinion there 

I expressed had been adopted by a Full Bench, it was not proper 

to review it. The decision was necessarily in favour of invalidity. 
The law in Bombay therefore rests on the authority of the uii- 
reported case of 1879, which itself rests on the reasoning con- 
tained in the judgment of 1875. 

j In that judgment the learned Chief Justice makes more 

I elaborate reference to the Smritis than is contained in any 

r judgment earlier than the present Allahabad case. He dwells 

■ emphatically on Colebrooke’s translation of the Mit^kshara, 

: showing that with regard to the only son the expression 'hnust 

^ not,"'’ and with regard to the eldest, the expression, "should not,” 

^ is employed. He adds that the distinction is even more strongly 

. r marked in the Mayukha, which is received as a high authority 

I in Bombay. On this point, their Lordships interpolate again 

I the remark that they are not re-trying the Bombay decision 

and that the effect of the Mayukha has not been argued before 
them. He then examines decisions by Bombay Courts prior to 
the establishment of the High Court, which certainly exhibit a 
Oonfusion of legal opinion. The authority of the High Court 
up to 1875, though not perhaps very decisive, was in favour 
of v'alidity* From this, and from the decision of the Madras 


it) (1875) 12 Bom, H. C. R., 361. 
(1889) t 1 m E., 14 Bom*, 249. 
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Couii, the learned Chief Jxi&tice differs. He cites the passages 
of Smritis and law books and English text-writers with which 
we have now been made familiar. And his decision apparently 
is founded on the language of Colebrooke^s Mit4kshar4 and on 
the judgment of Mr. Justice Mitter. Their Lordships have 
already stated their reasons for thinking that the latter of these 
foundations is unsound. The value of the former will be 
examined presently. They have also stated above that the 
point actually decided in this case is a novel suggestion of the 
learned Chief J iistice, and is unsustainable in principle, and 
unsupported by authority unless there be something peculiar 
to Bombjiy to support it. 

Before leaving this judgment, their Lordships ought to state 
their concuirence with the learned Chief Justice in his remarks 
on the so-called doctrine of factum valet That unhappily ex- 
pressed maxim clearly causes trouble in Indian Courts. Sir M. 
Westropp is quite right in pointing out that if t}ie factum, the 
external act, is void in law, there is no room for the application 
of the maxim. The truth is that the two halves of the maxim 
apply to two different departments of life. Many things, w hich 
ought not to he done in point of morals or religion, are valid in 
point of law. But it is nonsensical to apply the whole maxim to 
the same class of actions and to say that what ought not to be done 
in morals stands good in morals, or what ought not to be done 
in law stamls good in law. Sir M. Westropp has, not without 
cause, reduced the ambiguous maxim to its proper meaning. 

Such was the state of judicial authority in India prior to 
the present cases. Forasiegards the Punjab, it is true that, 
in the early days of tlio Chief Court, Judges have pronounced 
opinions in favour of the adoption under general Hindu Law ; 
and in 18*74, Melville and Thornton, JJ., pointed out that the 
turning point of the controversy was Mr. Justice MittePs judg- 
ment of 1868. But after the first reported case in 1867, the 
decisions there have turned on the popular customs into 
which the Government had the prudence to inquire immediate- 
ly after the annexation, and which they made the foundation 
of law. The Punjab, therefore, may be omitted in our estimate 
authority, The reasons against the validity of the 
Mloplmil qf ^ oply soil are contained in the three judgments of 
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f the learned Judges, Hitter, Ma^kby and Westiopj). The 

point has never come before this Boaid for decision. It has 
been alluded to in two cases but in so indirect a way that 
though the authority of the Boaid is lelied on by both sides 
it IS not available for either. The foregoing remarks represent 
] all the light which has been thrown on the Smritis to which, 
after all, we must recur to decide the question. 

In addition to the remarks alieady made on the beaiing of 

I Manu’s texts, those of Mr. Justice Knox upon his silence are 
worthy of attention. Manu mentions three conditions for a 
I good gift of a boy in adoption. The natural father must be 

in distress; the boy must be “similar,” appaiently meaning of 
: the same caste with the adoptive father; and he must be 

[ affectionate. Nothing is said about his having brothers, which 

I is now represented as a vital condition the bieach of which is 

\ a sin, heinous crime as some wiitersha\e called it, and as 

I annulling the transaction. It seems very unlikely that Manu 

f should either have viewed it in that light, or with his very high 

I notions of the value of the fiist-boin should have overlooked 

t the point altogether. 

i 

I The crucial text is that of Vasishtha. He first states the 

I parents' power in the most sweeping terms, and derives it from 

I causes affecting every child that is born into the world. The 

r power is to later ideas, whether Hind u or English, an extravagan t 

t one; but it accords with what we know of the eaily staoes of 

t other nations and probably did not shock the contemporaries of 

i Vasishtha, though the sage Apastamba, who is perhaps of equal 

I antiquity, denies the right to give away or sell a child (Prasna 

f 11, Patala 6, KhandalS, paras. 6-11) (1). A man may sell his 

son no restriction of purpose is expressed — or ho may even 
abandon him. But then comes an injunction expressed in 
terms which may amount to a command or may be only a 
I recommendation, viz., that an only son should not be given or 

accepted. The first remark to be made upon this is akin to 
I the one just made upon Manu. If Vasishtha intended to except 

an only son from the father’s power to give in adoption, why 
did ho not sixy so ? It would have been much more simple. 
1 1 But ho first states the power, and far greater powers, in the 
11) ‘Sacreil BioOks ol Uro Baxt,’ Volume II , pp. 130, 131 
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1^- broadest terms, and then adds a qualification which is, to 

highest, in ambiguous terms. That looks much 
/'• more like an appeal to the moral sense not to exercise the newer 

lakshmamma, ^ denial ot its existence. In this respect the case 

Radlm^Mohun assembles that of the father’s power to alienate family property. 

Haidai Bibi "'bich indeed is the light in which Vasishtha seems to regard 

a son. The power is given, while the action is condemned in 
terms consistent with actual prohibition. After long controversy 
it has been settled by a great preponderance of Indian authority, 
culminating in a decision by this Board, that the power exists, 
and that the prohibition, though a solemn warning as to the 
spiritual responsibility of exercising it, is not efficacious in Law. 

In examining this question their Lordships are again at great 
disadvantage in not knowing Sanskrit. In the absence of agree- 
ment among Sanskrit students, they cannot adopt the representa- 
tions made, though by learned men, to the effect that as a 
matter of Grammar, Vasishtha’s injunction imports admonition 
rather than command. So with respect to what has been called 
Jaimini’s rule which is so much relied on by Chief Justice Edge. 
That author, who wrote in the 13th century, appears to have 
been received as a high authority in the interpretation of 
Smriti texts. He lays down the rule that all precepts support- 
ed by the assignment of a reason are to be taken as recommen- 
dations only. That, if sound, would be conclusive as to 
Vasishlha’s text. But it is rather startling, and a very intimate 
acquaintance with the Smritis would be needed before admitting 
its truth. It has not been brought forward in any case prior to 
this case from Allahabad. It may, however, fairly be argued 
that one who, having the power to give an absolute command# 
gives an injunction not expressed in unarabiguous terms of ab- 
solute command but resting on reason, is addressing himself 
rather to the moral sense of his hearers than to their duty of 
implicit obedience. So far Vasishtha’s reason, founded as it is 
on temporal and not on religious considerations, gives some, 
though not very strong, support to the respondent’s theory.’ 
ri 1 - 1 ^ Saunaka is open to two obvious remarks. One is 

that the injunction not to give an only son is couched in the 
terms as the injunction to give a son if there are more 
than two. The latter of these cannot possibly be obligatory. 
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The other remark is that, as Nanda Pandita in the Dattaka- 
Mimansa points out, Saunaka in etfect prohibits a gift in adop- 
tion when there are only two sons ; and that is a prohibition which 
has never been regarded as obligatory. Saunaka does not help 
the appellants, but rather lends weight against them. 

Then comes the Mit4,k&har4. We have seen that Sir 
M. Westropp emphatically, and Sir W. Markby possibly, relies 
on the dilference of expressions in Coiebrooke’s translation. The 
passages from their judgments have been quoted above, and so 
have the passages from the Mitiksharsi (Chap. I, Sec. XI, paras. 
10, 11, 12,). Now it has been brought out in the arguments 
that precisely the same expressions of injunction are used by the 
author in these three paragraphs. To fortify their knowledge, 
their Lordships have inquired of one of the most eminent of 
Sanskrit scholars, Professor Max Muller, and he has courteously 
informed them that as a matter of fact, the three expressions 
are identical, and as a matter of Grammar are, in his judgment, 
equally capable of expressing obligation or recommendation. 


Now paragraphs 10 and 12 have been observed on before. It 
has been placed beyond dispute in point of law that neither is 
obligatory. ^ It requires some good reason to show why, when 
the same expression is used in three consecutive sentences, it 
should be construed one way in the first and third and another 
way in the middle one. No such reason has been given. It is an 
unfortunate thing that in translating a law book, Celebrooke 
should have used different English words to represent the same 
Sansksit word. He has certainly misled afc least one Judge in 
a leading case. As the matter is now shown to stand, the 
Mitakshar4 must be taken to bear strongly against the appellants. 

In intimating that Sir M. Westropp was misled by Cole- 
brooke, their Lordships have not overlooked the fact that in 
1889, Sir C. Sarjent thought that SirM. Westropp was aware of 
the state of the Sanskrit text. It seems, however, next to impos- 
sible that Sir M. Westropp should have known that Colebrooka's 
variations of expression were not authorised by the original 
and should have said nothing about it; seeing that it 
deprives his emphatic reference to those variations of all 
naeaning. indeed, he knew the state of the Sanskrit text 
and thonghf^ i'b itimate|rial as not to deserve notice, he 
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practically treated Colebrooke as the original authority, and 
iru- his reasoning does not thereby gain but loses in force. 

nia- _ material passages in the two Dattaka books have been 

indicated before, and remaiks have been made on those which 
m quote and comment on Sannaka. It seems to their Lordships 
that the authors, who bring in the older texts at every turn, 
did not mean to do more than repeat and enforce them. If they 
were clearly laying down any additional precepts or authorita- 
tive interpretations of ambiguities then, though, as Mr. Jmstice 
Knox points out, such comments should bo received with some 
caution, they should also bo received with due regard to the 
authority which the books have acquired. But on this tojiic, 
the writers seem anxious to found themselves entiiely on the' 
Smritis and to refer their readers back to them. .Certainly on 
the crucial point now in issue they throw no light at all. They do 
not touch the question whether the injunction not to adopt only 
sons is a matter of positive law or only addressed to the moial 
sense. And yet Jaimini’s tieatise, written some centuries ear- 
lier than the Dattaka-Mimansa, must have made the later of 
the writers, if not both, familiar with the importance of that 
di&tinction. 

It is, however, worth while to observe how Nanda Pandita 
deals with consequences of a forbidden adoption. He quote's 
Maiiu’s requirement, that the adopted son should be “ similar” 
and ho says (Dattaka Mimansa, Sec. II, paras. 22, 23). “Hence 
it is established that one of a different class cannot be 
adopted as a son.” In Sec. III. he recurs to that jirohibition 
and asks, ^ “ should this rule be transgressed, what would be 
the case ? ” Then he deduces from texts of Saunaka and Katjm- 
yana that the adopted son shall not share in the inheritance, 
bnt shall bo entitled to food and raiment. So that the adoption 
is not void, but the son of the wrong class is reduced to a claim 
for maintenance only. With this exception, which favours the 
appellant’s theory, it seems to their Lordships that these two 
treatises leave the question exactly where it stands on the 
earlier aiithoiities. 

both the Courts below we learn that there is noresent- 


> j j • j ' ' I vuui os ueio w we learn tiiat there is no resent- 

VpMM « ment excited by this kind of adoption. The District Judge of 
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Godavari says “the people have settled down under the law 
enunciated in 1802 .” He can hardly recollect the state of things 
prior to 1862 , but his statement of the present state of things is 
founded on personal knowledge. Whether the people have 
settled down under the High Court decision, a result wdiich is 
usually of very slow growth if it takes place at all, or whether, 
as is more probable, that decision was in accordance with the 
ordinary existing ideas and practice, we are told that in point 
of fact there is no conflict between the declared law and th(‘ 
feelings of the people. Nor is there any indication that therc^ 
ever was such a conflict. In Allahabad, the parties are Agai'- 
wala Banias of Benares, who are, as two of the learned Judges 
below state, specially careful of caste and religious observance. 
The adoption was twenty years old and no caste penalties had 
followed it. These things do not prove a custom, but they do tend 
to prove that among orthodox Hindus, the adoption of only sons 
has never been so inculcated as a sin by their teachers as to ex- 
cite abhorrence or social hostility, such as we know to follo'w 
some other breaches of their religious laws. That the practice 
is a frequent one is shown by the frequency of litigated cases, 
which must be quite insignificant in number as compared wdth 
those that actually occur, and from the establishment of customs 
authorising it in various places. This is not one of the cases in 
which people are tempted by appetite to break an acknowledged 
law. It is inconceivable that the choice of an only son for 
adoption can in any large number of cases proceed finm any 
other cause than a conviction of its suitability to the circum- 
stances. That is a family matter which a wise law-givci’, wdiile 
warning parties of their spiritual responsibility, would yet leave 
it possible for them to do. The Hindu sages appear to have 
taken that course in this and kindred matters. 

Their Lordships then have a case before them of which the 
broad outlines are as follows. Old books, looked on as divine, 
give to the father plenary powers over his sons. The same 
books discountenance the giving of an only son in terms which 
may be construed as a positive command making the gift void 
or as a warning pointing out the mischief of the act but leaving 
individual men to do it at their peril. The books contain no 
express statement which kind of injunction is meant. The 
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practice of buch adoption is frequent. Over some sulbstantial 
portions of Hindu society it is established as a legal custom, 
whatever may be the general law. In other very large portions 
it is held to bo part of the general Hindu Law. Nowhere is it 
knowm to be followed by hatred or social penalties. Pausing 
there, the case is one in which if rhe authoritative precepts are 
evenly balanced between the t'wo constructions, the decision 
should be in favour of that which does not annul transactions, 
acceptable to multitudes of families, and which allows indivi- 
dual freedom of choice. 


But what says authority ? Private commentators are at 
variance ivith one another ; judicial tribunals are at variance 
with one another , and it has come to this that in one of the five 
great di\isions ot India, the practice is established as a legal 
custoni, and of the four High Courts which preside over the 
othei four gi eat divisions, adopt one of the constructions and 
two the other. So far as mere official authority goes, there is 
as much in favour of the law of free choice as of the law of res- 
triction. The final judicial authority rests with the Queen in 
Council. In advising Her Majesty, their Lordships have to weigh 
the several judicial utterances. They find three leading ones in 
favour of the restrictive construction. The earliest of them (in 
Bengal, 18G8) is grounded on a palpably unsound principle and 
loses its weight. The second in time (Bombay, 1875) is grounded 
in part on the first and to that extent shares its infirmity ; and 
in part on texts of the Mit4kshar4 which are found to be mis- 
leading. So that it too loses its weight. The third (Bengal, 
1878) is grounded partly on the first, and to that extent shares its 
infirmity; but it rests in great measure on more solid ground, m 2 :., 
an examination of commentators and of decided cases. It fails, 
however, to meet the difficulty of distinguishing between the in- 
junction not to adopt an only son and other prohibitive injunc- 
tions concerning adoptions which are received as only recommen- 
datory; the only discoverable groundsof distinction being the texts 
^ of the MitiksharA, which are misleading, and the greater amount 
of religions peril incurred by parting with an only son, which is a 
very uncertain and unsafe subject of comparison. The judicial 
remmiimg then in favour of the restrictive construction is far 
from eonvincing. Thai the earliest Madras decision rested in 
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part on a tnisapprehension of previous authoiity has been 
pointed out; and the Madias Reports do not supply any close 
examination of the old texts or any additional strength to 
the reasoning on them. The Allahabad Courts have bestowed 
the greatest care on the examination of tliosc texts, and the main 
lines of their arguments, not necessarily all the by-ways of them 
command their Lordships’ assent. Upon their own examina- 
tion of the Smritis, their Lordships find them by no means 
equally balanced between the two constructions but with a 
decided preponderance in fevour of that which treats the disput- 
ed injunctions as only monitory and as leaving individual free- 
dom of choice. They find themselves able to say with as much 
confidence as is consistent with the consciousness that able and 
learned men think otherwise, that the High Courts of Allaha- 
bad and Madras have rightly interpreted the law and rightly 
decided the cases under appeal. 

Their Lordships have been reminded of the length of time 
for which the law must have been considered as settled in 
Bombay and Calcutta. A similar consideration affected the 
Courts of Madras and Allahabad and is remarked on by both. 
The time is not very long in any of the four provinces, but it is 
long enough to increase the gravity of the questions in these 
appeals. In estimating the weight of reasoning in the various 
litigated cases, their Lordships have not forgotten the weight 
of the actual decision ; that they represent the opinions of 
eminent and responsible men, aiTived at after public and 
anxious discussion, carrying with them an authority not 
legally disputable in the provinces under their jurisdiction, and 
it may be affecting many minds and many titles to property or 
to personal status. Such decisions are not lightly to be set 
aside. A Court of justice, which only declares the law and 
does not make it, cannot, as the Legislature can, declare it with 
a reservation of titles acquired under a different view of it. 
But their Lordships are placed in the position of being forced 
to differ with one set of Courts or the other. And so far as 
the fear of disturbance can affect the question, if it can rightly 
affect it at all, it inclines in favour of the law which gives 
freedom of choice. People may be disturbed at finding them- 
selves deprived of a power which they believed themselves to 
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posse,ss and may want to use. But they can hardly be dis- 
ur c at being told that they possess a power which they did 
not suspect and need not exercise unless they choose. And so 
ivit 1 tatles. If these appeals were allowed, every adoption 
made in the North Western Provinces and in Madras under 
the views of the law as there laid down may be invalidated, 
and those cases must be numerous. Whereas in Bengal and 
Bombay, the law now pronounced will only tend to invalidate 
those titles which have been acquired by the setting aside 
of completed adoptions of only sons, and such cases are 
probably very few. Whether they demand statutory protection is 
a matter for the Legislature and not for their Lordships to 
coixsider. It is a matter of some satisfaction to their Lordships 
that their interpretation of the law results in that couisc which 
causes the least amount of disturbance. 

Phcir Lordships will humbly advise Her Majesty to dismiss 
both appeals, and the appellants must pay the costs. 


Appeuh dibm isbcd tvith costs. 
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MANIKYA MALA BOSE 

V. 

NANDA KUMAR BOSE.^ 

1905. 

(Reported in ^ 0, L. J, 357; I. L. R. 33 Cede. 1306; 11 0. W.N". Id). Au(^, jo. 

An adoption by a Hindu widow, who has succeeded by heinship in her 
chaie%cter as mother to her son, attcr his death and the death of his widow, 
is invalid according to Hindu Law. A left a widow and an adopted son, and 
gave authority to the widow to take three sons successively in adoption, one 
after the death of another. The adopted son married and died leaving a 
childless widow, who succeeded to the estate. Upon the death ot the adopted 
son, the widow of the original owner succeeded to the estate and took a second 
son in adoption : 

Ile/dj that the second adoption was invalid, inasmuch as the power of 
adoption come to an end and became incapable of execution when the estate 
vested in the widow of the fiist adopted son, and that such vesting was a 
pioper limit to the exercise of the power. 

The power was not revived upon the death of the widow of the first 
adopted son. 

Bhoohan 2foyee v. Bam Kuhore (1), Padma Goomari v. Court of Wards (2), 

Thayammal v. Venhafarama (3), Taracliarau v. Surcshchaiidra (4), applied. 

Krishna Rao v. Shankar Rao (o), and Ram Krishna v. Sham Rao (6), 

,ipproved. 

Bykant Monte v. KLsto Soondene (7), dissented from. 

Manih Chand v. Jagat Settani (8), distinguished. 

Ram Soonda) v, S urban ( c and KanneppaUi v. Pinha (10), explained and 

distinguished. 

A testator left an adopted son and gave authority to his widow to take 
three sons in adoption one after the death ot another. The will contained 
a provision that the .idopted son shall succeed to the estate on the death of 
the testator, and that on the death of one adopted son and until the adoption 
of another son, the estate shall remain in the ownership and possession of the 
widow as ordinary heir, the estate to vest in the adopted son immediately 
on adoption : 

that the adopted son would take not a life interest but an estate 
of inheritance, subject to a condition of defeasance. 


Sir Francis William Maclean, K.C.I.F., Chief Justice, Mr. 
Justice Mookerjee and Mr. Justice Holmwood, 

(1) (1865) 10 Moo. I. A., 279, (6) (1902) I. L. R., 26 Bom., 526. 

(2) (1881) L. R. 8 L A., 229. (7) (1867) 7 W. R., 392. 

(3) (1887) L. R. 14 I. A., 67. (8) (1889) I. L. R. 17 Calc., 518. 

(4) (1889) L. E, 16 I. A., 166. (9) (1874) 22 W. R. 121. 

(5) (1892) L L. R., 17 Bom., 164. (10) (1906) 4 C. L. J., I7l ; 10 C. W. N., 

92L 
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Udd also, that the executory gilt over did not take effect. 

Tagore v. Tagore (1), and Narendratrath v. Kamalhmim (2), applied. 

Appeal by the defendant. 

Suit for declaration that an adoption is invalid. 

The material fact.s and arguments appear from the judg- 
ment. 

The judgment of the Court was as follows : — 

Maclean, 0. J. — I have had an opportunity of reading the 
judgment about to be delivered by Mr. Justice Mookeijee, and 
I only desire to say, that I entirely agree. 

Mookerjee, J. — The facts which have given rise to the 
litigation out of which the present appeal arises, are not 
disputed before us. One Chandra Kumar Bose, the brother 
of the plaintiff respondent, Nanda Kumar Bose, died on the 
24th August, 1881, leaving a widow, Manikyamala, the 
first defendant to this suit, and an adopted son Aukhoy Kumar 
Bose. On the day of his death, Chandra Kumar executed 
a will by which he made a dif?position of his properties and 
also authorised his widow to take three sons successively 
in adoption, one after the death of another. Aukhoy 
Kumar attained his majority, married, and died on the 25th 
January, 1893, leaving a childless widow Bidhumukhi. 
Bidhumukhi died in July, 1898, and shortly after, on the 
29th August, Maniky.imala, the widow of Chandra Kumar, took 
the second defendant Mohendra Chandra in adoption, 
professing to act in exercise of the power conferred upon her 
by the will of her husband. 

The plaintiff commenced this action on the 8th June, 1904, 
for declaration that the adoption is invalid under the 
Hindu Law. The learned Subordinate Judge has made a decree 
in favour of the plaintiff, declaring that the adoption of the 
second defendant by the first defendant is invalid. The 
defendants have appealed to this Court, and on their behalf, 
the validity of the adoption has been sought to be maintained 
upon two grounds, namely, /rst, that upon a true construction 
of the will of Chandra Kumar, the adopted son took a mere 

(11 (1872) L. R. I. A. Sup. Vol., if. 

(2) (1806) I* R. 23 1. A., 18. 
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life interest, followed by a gift over to the widow of Chandra 
Kumar upon failure of the male issue of the adopted son, and 
consequently, the widow could divest her own estate by a 
second adoption ; and, secondly, that as the adoption now in 
dispute was made after the death of the widow of the first 
adopted son, and at a time when the estate had reverted to the 
widow of Chandra Kumar, there was nothing under the Hindu 
Law to invalidate the second adoption. 

The decision of the first question raised before us must 
depend upon the construction of the provisions of the will of 
Chandra Kumar. The first paragraph of the will authorises 
the widow to take three sons successively in adoption, one after 
the death of another. The second paragraph provides as 
follows : — 

'^My adopted son shall succeed to all the moveable and 
immoveable properties which I have. On the death of one 
adopted son and until the adoption of another son by my 
wife, all my properties shall remain in the ownership and 
possession of my wife as my ordinary heir, and after my wife 
has adopted another son, the properties shall vest in him.’’ 

The third paragraph of the will provides for the manage- 
ment of the estate during the minority of the adopted son, 
and lays down that the estate is to be made over to him when 
he attains majority. The learned vakil for the appellants 
contended that the adopted son took a life interest in the 
estate, and that, upon his death, the estate did not pass to his 
widow, but reverted to his adoptive mother. We are unable 
to accept this contention as well founded. Under section 82 
of the Indian Succession Act, which was made applicable to 
Hindus by section 2 of the Hindu Wills Act, Where property 
is bequeathed to any person, he is entitled to the whole 
interest therein of the testator, unless it appears from the 
will that only a restricted interest was intended for him” ; 
this is substantially the rule laid down by the judicial com- 
mittee in Tagore v. Tagore (1), where their Lordships observed 
that ‘fif an estate were given to a man simply without express 
words of inheritance, it would in the absence of a conflicting 
context, carry by Hindu Law, (as under the present state of 

(1) (18T2) U R. Slip. Vol, m (65). 
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1906. law, it does by will in England), an estate of inheritance.’’ Wo 

Manikyaniala Bose feel no doubt that under the will of Chandra Kumar his 
Naiida Kiunar Bose, adopted SOU took an absolute interest, subject to a condition 
of defeasance. The question, therefore, arises, whether the 
executory gift over took effect in the present case. In view 
of Sec. Ill of the Indian Succession Act, made applicable to 
Hindus by the Hindu Wills Act, 1870, and the decision of the 
Judicial Committee in Norendra Rath Sircar v. Kavialbasini 
Dasi (1), wc must hold, that the gift over did not take effect. 

Here a legacy is given to the widow of the testator if a 
specified uncertain event, namely, the death of the adopted 
son of the testator shall happen ; no time is mentioned in the 
will for the occurrence of that event ; the legacy cannot, there- 
fore, take effect, unless the specified uncertain event, namely, 
the death of the adopted son happens before the period when 
the fund bequeathed is payable or distributable. There was 
some discussion at the Bar as to the precise period when the 
fund bequeathed is payable or distributable in this case ; it 
was suggested, on the one hand, that the period in question is 
the death of the testator, as laid down by the Judicial Com- 
mittee in Norendra Nath Sircar v. Kamedbrsini Dasi (1) ; it 
was argued on the other hand, that the period of distribution is 
the time when the adopted son attains majority. It is immaterial 
for our present purposes which view is accepted, because the 
adopted son died not only after the death of the testator, but 
also after he had attained majority. In either view, therefore, 
the gift over did not take effect. 

There is no foundation, therefore for the suggestion made 
by the learned vakil for the appellants, that the question 
raised before us is identical with the one loft open by the Judicial i 

Committee in Bhooban Moyee v. Ram Kishore (2), namely, the 
effect of a testamentaiy disposition by an adoptive father, under 
which he restricts the interest of his adopted son in his estate 
to a life interest, and limits it over to another adopted son of his 
own, if the first adopted son leaves no issue male or such issue 
male fails. We must hold, accordingly, that upon the death of 
Chandra Kumar, his estate vested absolutely in Aukhoy Kumar, 

(1) (1896) L. K. n L A., 18 ; I. L. R. 2.1 Gale., 563. 
iU) (1865) 10 M. I A„ m (311). 
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that upon thu (l(‘uth t)l Lhe latter, it \(‘st(‘(l in his wi(l()^\ 
Bidhiuuukhi, and that upon her death it reverted to Maiiikya- 
luala as th(' heiress of her <ulopted sou. 

The second ground, taken before us, raises a (piestion of some 
nicety which is not altogether free from difficulty. It is con- 
lend(*d on behalf of the appellants, that inasmuch as the 
se(‘ond a<loption was made aftei* the* death of the widow ol 
th«' adopted son, and at a time, when the estate had vu'sted 
m the widow of the original owiuu*, there was no bar to th(‘ 
s(‘cond adoption, as it would divest the estate of the adoptive 
mother alone. It has been conceded before us, and in view' 
of the decisions of the Judicial (hmmittee in Bhoohdit MiHjer 
y. Ram Ki^<Itore (i), and Padina Coontari v. Court of W<frth 
(2j, it could not possibly be disputed, that the adoption would 
have been invalid, if it liad been made during the life time 
o[ the widow of the adopted son, because during such period, 
the power of adoption was incapable of execution. The ques- 
tion, therefore, is reduced to this: vvdiether the power ol 
adoption, vested in the widow of the original owner, vv'hich, 
during the life time of her daughter-in-law, was incapable of 
(‘\ecution, became* extinguished upon the death of her adoijted 
son wh(‘n the istaU vested in his widow, or, vvdiether such 
po\v<u‘ ot adoption merely remained in abeyance and wa< 
revivtal and became capable of execution upon the death ot 
her daughter-ia-lavv, when the estate reverted to her. The 
solution of this (piestion dep(‘nds upon the principles deducible 
from a seiies of decisions of the Judicial Committee in which 
tlu*ir Lordshqis had to consider the limits within which a 
power of adoption may be exercised by a Hindu widow. 
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ISo fii-bt oabc ill which the quchliou arose was that ef 
Blioubdii 21<>yec v. Rani, Kinliore (!). One (iour Kishore died, 
leaving a sou Bhabaiii and a widow (Jhaiidrabaloe to whom he 
gave express authority to adopt iu the event of his sou’s death. 
Bhabaiii married, attained his majority, and liied leaving a 
widow but no issue. Chandrabalee then adopted a sou, Ram 
Kishorc, who sued Bhabaiii’s widow, Bhouban Moyee to recover 


(1) (1H6.'.) 10 Moo. i. A., 279 (SU) ; 3 W. R,, 1>. C., Ij. 

(2) (ISSl) L. R. 8 I. A., 229 ; I. L. R., 8 Ualo., m. 
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the ostaio. The Judicial Couuuiltee held, that hi^r eblcd( 
could not b(‘ divebted by the subsequent <iduptioiL 

Lord Kiiigsdowii, in deli\eniig the judgiueiit obseived, that 
although the deed ot peruiivssioii did not, iu expiess teuus, 
assign any limits to the peiiod within which the adoption 
might be made, it was plain that some limits must be assigne<l. 
It IS incontestable that the judgment is tounded upon the 
proposition of law, that a widow s powxn ol adoiition is limi- 
ted. The question is, what are the limits to be assigned , the\ 
are indicated in the tollownng pass«ige from the judgment ' 

It might well have been, that Jlhabain had lett a son 
natural born or adopted, and that such son had died h]ms(‘H, 
kviving a son, and that such son had attained his majoiily 
in the life time of Ch.indrabalee : it could haidly hav<‘ 
beam intended that alter the lapse of several successive' hens, 
a son should be adopted to the great-giand-father ol the Iasi 
taker, when all the spiritual pm poses of a son, accoiding to the 
largest coustruclion of them, would have been stalislied. Bui 
whatever may have b(‘en the ink'nlion, would the law allow it 
tobeetfected ^ We lather undeistand the judges below to liave 
been of opinion, that if Bhabani Kishoie had left a son, or if 
ri son had been lawdully adopted to him by his wife undei a 
power legally confeired upon hei, the power of <idopiiou given 
to (jhandrabalee, would have been af ait nnl. But it is difiicull 
to see what leasuns could be assigned for such a lesult which 
wmuld not equally apply to the case before us. ” 

It is manifest from this passage that <iceoiding to dhe 
Judicial Committee, when the son died, leaving a widow, the 
jiower of adoption, vested in the mother, came to <ui end. No 
doubt, in subsequent passages their Lordships observed that 
the adopted son had lived to an age wdiich enabled him |o 
jicrform ail the religious services which a son could perJorm 
for a father, and, also, that the unlimited estate w^hich the son 
had taken, having vested in his widow, a now heir could not be 
substituted by adoption, so as to defeat that estate. These arc, 
however, ad<litiunal reasons in support of their Loidships' con- 
elmon that the adoption was invalid, and do not, in any way, 
lib effect of -tho reason first set forth. That this is 
the kni tW eff ihe effect of the decision, is p. ived conclusively 
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by the ease of FiNlma Coonn^ar) v. (^oiiri of ITo/r/s (1), \shieh 
I ai‘os(‘ out of the same adoption. Ram Kishoro got into posses- M.imkyamala Lost# 

I sioii of the properties l(‘fl 1)y Ooiir Kishore aflei the dtsxths K.ukIi Kiunai Bose 

of Bhiihan Moye(‘ and Chandrabaloe. He was sued for its 
I reeoeery bv a distant iidation of CJour Kishons \\ho would lx 

- I'niitled to sucei^ed if the adoption of Ham Kishon^ was imalid. 

; The ITigh (t)uit hold, J^iuldo Kina (frP(^ v, Jifijid Ki^hoi'p (2), 

L that the Judicial rommitt(a'‘ had not decided that the adoption 

was invalid, but merely that, by the adoption of Ram Kishon^, 
the estate vested in Bhuban Mayee was not divested, which 
was also the view adopted in tin* ease of 7i(/77? ASbom??nM . 

Hnrhiou^p A>.ssw (8). The case then went before tin' Privy 
I fbuncil, and the Judicial Connnittt^e nt^gatixed this view ol 

tin' etfect of theii pre\ious decision, l^arlma Coomari Dehi 
i of Wnv(h {\). Their Lordslnps pointed out that they 

I eonsid{‘red the previous dt'cision to be, that upon the vesting 

J of the estate in the wddow of Bhabani, the power of udopiiou 

ov/s* of (('^i end ond incopohle of e epr%tfion. They, further, added 
that tin' \esting of the estate in the wddow, if not in Bhabani 
I himself as the son and heii of his father uv/.s (f j)roper limit to 

I the (f the poiver. This languagi' is ix'peated and 

I tmiphasisod by their Lordships in their judgment in Thoymnimd 

I V. Yenhdiinana (4), where it was stated that the survival 

I of the son’s widow and the vesting of the estate in her put an 

I end to the right of his mother to adopt a son to his father. 

Their Lordships further expressed their entire concurnmee in 
I the view of the law laid dowm in Padma Coonwri v. Court 

({f Wiurh (5) and with nJerence to tin' passage from that judg- 
t ment already mentioned, observed that nothing can be 

clearer or iiiore explicit than the language used by the Com- 
I mitteo in that ease”. Substantially the same view was re- 

I affirmed in Tara churn Chaff erji v. Surcf^Ii Chandra Muhher^i 

( (6)* Ib view of these decisions of the Judicial Committee, it i« 

I impossible for us to uphold the contention of the appellants, 

(1) (ISBl) L R. 8 I. A., 229 .* L L. R, 8 Gale., 302. 

(2) (1871) 1. L* R. i> Oale. Oir> at pp. 042, 043, 

(8) (1874)22 W. R., 121. 

(4) (1887) L* R. 14 I.A., 67 at p* 70 ; 1. L. R. 10 Mad. 205. 

(5) (1881) k R. S I, A., 229 ; I. L. R, 8 Calc., 302. 

(0) (1889) L. R* 10 b A., 100; I, k R. 17 Gale., 122, 


^ I 1 1 





li:; I-' 

f-; 


ii 


i.;;l Hf 

IS 


II 








I 


j 




252 


SELECTION OF LEADING CA ES. 




i i^»i 


»!)! 


■II 


Maiuk^^aiiiala Bose 

V, 

N ai ida K nmai Bose . 



that their Lordships inteiidc^d mercdy to decide that the power 
of adoption vestt‘d in the mother did not comt' to an end hut 
remained suspended dnrin^ the life time of the widow left by 
the son. The effect of the decisions of the Judicial (Committee 
was eonsideied by the Bombay High Com! in I\r}s]ni(n^((r \\ 
Sanla rr((v (1), and wo agree in th(' view^ taken by the learned 
Judges who decided that cas(\ tln^ facts of which waue \(a\ 
similar to those of the cast^ before us. Thc' (|uestioii was 
lui'ther considered by a Full Bcuich of the Bombay High Coinl 
in Bamhv \ Hlitanrciif (2), in winch ]\rr. JustiC(‘ Chandia- 
vnrkar, aftei an (dal)oiat<‘ nw iew of flu* auiliorities, obseiMal 
that the language of the judgment in B]n)i>h(()i 
case (3) is so (explicit, that it is impossible* to construe if 
otheiwvise than as meaning, that there is a limit to ihe 
period wdthin »vhich a widows can exercise* h(‘r power of 
adoption, and that once that limit is reached, the powuu 
is at an end. The learned Judge expressed his concuirence 
with the view^ of Sir Charles Sargent in (1) 

that the language of th(* Privv ('^ouncil is altogether incimsist- 
t*nt wdth any idea of the right to adopt being mendy susp(*nd(^d 
during the wddow^s life, and concluded, that where a Hindu 
dies, leaving a wudow^ and a son, and that son dies leaving 
a widow, the power of adoption vested in the formei wddow^ was 
extinguished, and could ne\er afteiwvmrds be revived. The saim* 
\ iew is indicated in the judgnnmt of Mr. Justice Ranade in 
Vefhhfpim V. Jivaji (4), whore that learned Judge observed, that 
a widow, succeeding as heir to her son, is competent to adopt, 
tudy when that son has left n(‘ither widow nor issue. Upon a 
review^ then of the authorities, wm must over-rule the contention 
of the fippellants, that the widow’s death is the limit of time* 
within which, and the foilure of male issue in the male lim* 
and the vesting of the estate in the wddow, are the only two 
(*ondilions subject to which tin* powmi may be exercised, no 
matier whether the estate vests in the adopting wddow 
just after the death of the son or after ihe death of the wddow^ 
of the son. The learned vakil for fhe appellanis ]>laced 

(1) (1892)I.L,K 17 Bom., 104. 

m (1902) L L. R, 20 Bom., r>20. 

(3) (1869) 10 Moo. I. A., 279. 

(4) (1900) I. L. E. 25 Bom., 300 (310). 
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r*<>nsi(lorabh‘ i(‘1ianee upon iho decisions of this Court in tin* 
fMS(‘s of BjjLaui Moiue lloif Kl^fo /?o//(l), Mitntk 

C/onn/ (2) nnd iiptui tin* decision of the 

Judicial Comimtioi^ in K(i tniPpdUi Paclia VfnhtiaviniKt 
In the firs! of these casf*s, an <idoptLon, made under en*cumstan(*es 
\erv similar to those of the pnsent case, was upheld by this 
(\)urt. It does not appeal ioha\e b(*en ai^iied, whether tin* 
fact that the adoptivi* motln*! mad(* the adopt ion aft(T the 
d(‘ath of her daught(*r-in-la\v disi inguished tin* cas(* fiom tlnil 
of r Ram KmJaav^ (4). But it appears to ha\ t* 

b(*(‘n assumed, that all that the Judicial (tnumitt(*(' intended to 
(h*cid(* was that the wido\\ was compet(*nt to ado])t if sin* 
divested tin* (‘state of no one but herself. That this was the 
pr(*vailing view of the etfect of the decision of the Judi(*ia! 
Committe(‘, is made cleai bv the case^ of R<(m Hooudarw 
Barhtnpp (5), and Piodrlo Kvanarfp v. Jiujal Khlame (f>). That 
the vimv is erroneous, now know" from tin* decision of the 
Judicial Ciunmittee in P(ahna Gooawri v. of ^Yavd^ (7). 
It fbl!ow"s accordingly, that the decision in Rijlrnif Moupp r. 
S<p>ndprpp (8) is inconsistent with the decisions of the Judicial 
(^>mmittee in Padmuh Coomavpp \\ Ooiiri of iroed.s*(7), and 
Tlinyainviid w Vp}di(dapina(i (9), and is therefore notbiniling 
on this Court. As n*gards the ease of Maalk Chavd v. 
Jaqai kSpftatn (10), no doubt, there are certain ob.s(*rvat ions 
in tin* judgment which may t(‘nd to lend some apparent suppo]*t 
to the contention of the appellants ; but the learned Judges sc‘eni 
to have recognised that according to the decision of the Judicial 
(Committee in P(fdma fdomari v. Court of ICh/vA* (7), the 
power of adoption os* at an pvd and incapable of (*xecution wln*ia 
the estate vests in the wddow" of the son, and they held this 

(1) (1867) 7 W. R., .192. 

(2) (1889) L L. R. 17 Oalo., 7)18. 

(1) (1906) 4 0. L. J., 171 ; 10 0. W. N., 921. 

(4) (1865) 10 Moo. LA., 279 ; 8 W. R. P C., 15. 

(5) (1874) 22 W. R., 12L 

(6) (1879) L L. R, scale., 015. 

(/) (1881) L. R. 8. L A,, 229 ; I. L. R, 8 Dale., 802. 

(8) (1867) 7 W. R. 892 

(9) (1887) L. R. 14 I A. 07 ; I L. R. 10 Mad. 205. 

(10) (1889)L L, K, I7 0alr.,518, 
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principle to be inapplicable to the ease b(?fore 
that of a Jain widow) on the ground that no 
husband was necessary to the validity < 
regards the recent dc^cision of the Judicial Coinmitt 
iippalll V. Puclid. Vpnli(ii(ir<im 
([uestion before us. 


them (whicli was 
power from the 
>f the adoption. As 
.e(‘ in Kjni- 
(1), it does not touch the 
Itisarguedjiowever, that it has the effect of 
Considerably weakiaiing, if not actually ov(‘r-i*uling, th(‘ earliia* 
d(‘cision of their Loi'dships in Wax than v. Raju Kixhorp(2). 

No doubt, th<‘ir Lordships ((note with approval, a passag<‘ from 
th(^ judgment of I\!r. Justice .^fitter in Ram Hoondur v. Hnr- 
inniPP /)o,s,src (:]), in which that l(‘a,rned Jiidg’C had held that 
a,n ado])ted son by attaining an age of suffiicient maturity and 
by pcidorming the religions services enjoined by the f^haxirns 
can not exhaust the whole of the spiritual benefit which a son 


(1) (1000) 4 a L. Jm 171 j 10 a w. n. 021. 

(2) (1865) 10 Moo. I. A., 279 ; 8 W. R. P. C., lo. 
(8) (1874)22 W. E., 121. 

(4) (1881) L. R. 8 1. A., 229 ; I. L. 1L 8 Calo. 302. 

(5) 0900) 4 0* L. T. 171 ; 10 C. W. N. 92L 
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li Lille more Lh;ui Lwo yeans of age, if was cumjioteiiL to the 
widow to taice a second hoy in adoption ; it was held, that the 
authority to adopt was not exhausted ]>y the first adoption, 
w^liieh view does notin anyway conflict whith the rule laid 
down in any of the eai-Iici* cases before the Judicial Conunittee. 
On the other hand, the case ni' Rajah Velauki v: VeriJcabiravia 
(1), she^vs that an adoption of a son after the death of one son, 
is valid. 

On these grounds, we must hold that the adoption of the second 
defendant by the first defendant, after she had succeeded as 
heir to her first adopted son after his death and that of his 
wddow, is invalid. 

It has beeirconceded before us that there is nothing in the 
original texts of the Hindu Law^ which deals dvith the question 
raised before us or touches the matter directly. But it was 
much pressed upon us that the principle laid down by the 
Judicial Committee, does not accord with the spirit of the 
Hindu Law, as expounded in the books ov understood by the 
Hindus themselves. It is not open to us, however, to go into 
that ((uestion, as Ave are bound by the law, as laid down in 
Bkuobaio Case (2), and as expounded and re-afhrmed in 

the later decisions of the Judicial Committee. The appeal 
consequently fails and must bo dismissed wdth costs. 


IIOLMWOOD, J. — I entirely ao’rce. 


(i) (1870) L. K. 4 1. A., }. ; 1. L. K, 1 .Mad. 174. 
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BllUPATI NATH HHEITITIRTUA 

L\ 

RAM LAL MAITRA.^ 

a L, /. jg"7“ ; a w. X. i<v.] 

HAd hij fhi Full Biuth—Tliii iiile ic<j\uits lliat toi Hil \dlKht\ 

a IjOt, tlic lelinquisliiuent be Hi trnoiu ot a sttitioiil being dues not 
beijiiesth tu iiustees toi tlic estabiishnieut ot an image and (lie 
wuiship ot a Hindu dtit^v attei tlit tesiatoi s death, feuch disposition is lot 
leligioiis puipose and is \alid undei Hindu Lau. 

t MooU>)<t J — It e<innot be assumed that a Hindu diet) is a JuiidKal 
peison toi all puiposes, ,ind stands on pi eeistl) the same tooting eapable ot 
the same lights and sub jeet to the same liabilities as an oidinaty sentient 
being 

In the tase ot donation attei the ownei has pai ted w itli his lights and 
beiore i lie sub je( t matiei has been aecepted, the piopeit^- is in a peeuliai 
positiom so that when llie teim ’'pioiK it\ ’’ is use d in lelation to w hat ha ■: 
been dedn ated to the (lent) , it has a seHondai,\ sense ddieient liom what it 
heais when used in lelation to peisons Aceoiding to stnet juudieal notions 
thcie (an b(Mio gitt in ta\oui ot tlm gods Wdien a dednation is made m 
i.ivoiu ot the deit^, th(' ovvnei is divested ot his i ights and the king is tin 
(iistodian ot all such piopeitv. 

/V/ 7 — A paitieuLu image ma^ lx insentient until eonsi < latisl 

hut the deit^ is not. It the image is biukeu oi lost <uiothci mav he subs* 
tituted in its phue and when so substituted, It is ^^^t a imw jieisuuahtv but 
the same deit>, and piopeUms pieviousl}' vested in the lost oi mutilated 
Thakooi heeame vested m the substituted Thakooi, 

Appeal by the Plaiiititf. 

Suit hy the wiis oi the Guru lot a coiistruetiuu of the 
lohlators Will, for a {h^elaration that th(‘ hust for the establisli- 
iuerit and coubecratioii oi th(‘ image oi the Uodd( 3 bb Kah and 
hai woFbhip wab void, for pobbCbsion ot eeitani properties and 
for an account and mesne proiitb. 

The iaetb buiheiently appear Irom the Order ol Reference. 

The eabc iirbt came on for hearing belbie Mr. Justice Mitia 
and Mr. Justice Bell who referred it to a Full Bench uii the 
24tli July, 1908, by the following 

^ FriMHi -Slit LAWKBJsoh jLJSKUNb, K.(J,LE.. (jnmi JubXtCL, Mio 
toPHBis, Hr. Jcstiob MooiciajBB, Me. JtJbTrcB Ooxb and Hk. 

C44«EaLih 

^ Ml BmiA B^fereiiee m ajipeal fmni Oiigmal Deeiee Ho, 6i 190II, 
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Mitra, J. — Thoro it, now no cloubL ;te to the facts. Umes 
Chandra Lahiri died on the 28th June 1890, having made his 
last will on the 29th June, 1890. He left him surviving his 
widow Broja Kuniari, his mother Anandainoj’i, a .sistei Isvvamha 
and a c msin-sister Bhagabati. They are now dead. Bioja- 
kumari died on the 27th January 1894. Her husband had 
by his will gi\cn her authority to adopt three sons in succession, 
one in default ot the other, but she did not e.\ercise her 
authority. The seventh defendant Henichandra Lahiri is now 
admittedly the testator’s heir-atdaw, if the true construction of 
his will leads to a conclusion of intestacy after the widow’s 
and mother’.s death. The plaintiffs are the sons of the 
testators [piru (spiiitual preceptor) Harinath Bhatlaehaijee 
who died either in December 1892 or January, 1893, i. c., 
about a jmar befoie the widow’s death. 

One of the provisions made by the testator in this will 
was that, it at the death of his widow, no son or adopted son 
existed capable of taking his property, the executors named 
in his Will would establish an image of the Goddess Kali in the 
name of his mather Anandamoyi, and the surplus income left 
after the worship of the family deities, Iswar Gepal Deb, 
Saligram Narairi and Iswar Mohadeb, should be devoted to the 
worship of the Goddess to be called Anandamoyi Kali. In 
accordance with this direction, the executois established and 
consecrated in the month of October or November 1894, an 
image of the Goddess made of earth, and later on, in the year 
1899, replaced the image by one made of stone and had a temple 
built for its location. They thus cariied out the directions in 
the will, and the worship has ever since been duly carried on. 

The testator, however, added a direction in his will that 
“ if, for any reason, the image of Iswar Kali Debi is not estab- 
lished and if the income of my properties is not used for her 
Heba and worship, then my gurudeh and his sons, grandsons, 
etc., in succession shall got my Rangpur properties and possess 
the same, in absolute right from generation to generation with 
right to sell or make a gift thereof.” A similar provision was 
made with respect to some other properties in favour of the 
testator’s pura/ilt (priest). 
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SKLECTION Ob' LK VDlNG C4SES. 

The present suit was instituted by the sons of the gimi on 
the 4th July, 1904, for a construction of the testator’s will, 
for a declaration that the trust for the establishment and 
consecration of the image of the Goddess Kali and her worship 
was void , for possession of the Rangpur properties and for an 
account and mesne profits. Some of the defendants are the 
suiviving executors and trustees. The defendant, Sarat Chandra 
Maitra, was entitled to an annuity under the will Hem Chandra 
Lahiri and the legal representatives of some of the deceased 
executors and tiustees are also parties to the suit. The suit 
was defended by the surviving executors and trustees. 

On the <|aestion of the validity or otherwise of the bequest 
1 elating to the Goddess Kali, the lower Court was of opinion 
it waKS valid, and it accordingly dismissed the suit. The plaintiffs 
have appealed from the decision of the lower Court, and the 
fiist and the most important question raised for our consideia- 
tion refers to the validity of this bequest. The question is one 
of some difficulty as it involves the consideration of the wider 
question, docs the text or phi ase relinquishment in favour 
ol the donee wdio is a sentient person ” in Chapter I, paragraph 
21 of the Dayabhaga of Jimiita Vahana, the text which is the 
foundation of the doctrine of Hindu Law that a gift to an unborn 
IS invalid, lender a bequest for religious purposes invaild, when 
the physical manifestation of the Hindu deity for whose wor- 
ship the bequest is made was not in existence at the time of 
the testatoi’s death ? 

In the Tagore case (1), the judicial Committee of the Privy 
Coimcil was dealing with the case of gifts to human beings and 
down in the Dayabhaga, Chapter I, para- 
graph 21 , their Lordships came to the conclusion that in order 
to mak(^ a gift under a will valid, the donee, except in the case 
of an adopted child or a child en venire m oaere, must be a 
person in existence capable of taking at the time the gift takes 
effect. 

The reason for the exception in favour of child in embryo 
as given by Willes, J., who delivered the judgment of the 
. O ^^mittee, was that by a rule generally adopted in 

(1) g B. L, R , mt 
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juiibprudeiice, cliildren in embryo who afterwauK come into 
feeparaie exisfeeiice are mciuded in the class of sentient beings. 
The lea&on given for the inclusion of an adopted son was that 
in contemplation of Bindu law, such a child is begotten by the 
fathei on behalf of whom he is adopted and is by a fiction of 
law supposed to be in embiyo at the time of the deatli ol the 
person who has given an authoiity to adopt eithei by a de(‘d 
of adoption, or by a will. A Hindu deity is, in the contempla- 
tion of Hindus, always in existence ; the establishment and 
consecration of a visible image is merely a physical manilesta- 
tion. The idea of the birth of any of the deities of the Hindu 
pantheon at the piesent age or of any deity being mm-^enfieut 
is utterly opposed to the Hindu Snstraii> and Hindu religious 
notions. I do not, therefoie, see why a gift to a Hindu deity 
should not be an exception in the same way as to a child in 
embryo or an adopted son. 

Bequests for charitable jiurposes, such as bequests for feeding 
the poor, for the establishment and maintenance of schools, and 
for medical help to the sick, are much of the same character. 
The exact objects of charity are not ascertainable at the 
time of the testator's death and the objects themsehes must 
always be fluctuating. Trustees hold property for charitable 
purposes. The objects of charity, though not definitely 
ascertainable at any time, are always in existence, and 
bequests for charitable purposes have always been held to be 
valid. 

In Upendra Lai Boral u. Hem Ghmidra Boral (1), however, 
a bequest or dedication of property to a Hindu deity whose 
image was to be established and consecrated after the death of 
the testator by his executors or trustees was declared to be 
void. The learned Judges who decided the case were of opinion 
that although there could be no doubt that the deity w^as 
always in existence, there could be no deity as such capable of 
accepting gifts until the deity was personified, and they relied 
on the Tagore case (2) and Bai Maiivahu v. Bai Mamxihai (3). 
Neither of these cases, however, refers directly to gifts to deities. 


( 1 ) ( 1897 ) I. L.K. 25 Gale. 405 . 

( 2 ) ( 1872 ) 9 B. L. B. 372 . 

(I) ( 1897 ) I, L. 21 Bom., 709 ; L. K. 24 LA.. 9 S. 
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The (Iccibioii iu Upnulra lid Bond v. Uem Chandra Bond (1) 
was followed by Stanley, J., in liojomoyee DiosHee \. 
TroylnJdio Mohiii'^y Dinsee (2) and by Stephen, J., in Noijendra 
Nandi ni Basd v. Benoy Kribhna Deb (8) and in Brimwiha 
Nath Roy y. Xayinidra Bida Choudhurani (4), ihe learned 
Judges (Caspoiz and Coxe, JJ.) were incdnied to tollow these 
decisions. 

A diBerent \ie\v, lnn\e\er, appeals to hate been taken by 
Sale, J, in Profidht Chandra Mtdlal v. Joyindni Nath 
Hreeinany (5). It was held in that ease that a becpiest ot 
pioperly to trustee's for the peitoiinanc(' of the woiship of 
d<Mties to he ('staldjshed and conseciated peiiodically was valid. 
In a huge nuinbei of cases cited before us, the t.ilidity of bequests 
for the peifonnance of woi ships after the periodical establish- 
ment and conseciation of images of deities such as Duiga and 
Kali and for the constiuction of temples and establishment of 
images was not (piestioned, and Sale J. liad himself followed 
the piactice without question in a pret ions case .2// 

Pi osoniio Sen y. Gvvroo Pnno'iiiio Hen (6). The validity of 
be(|uests for the performance of peiiodieal woi ships of deities 
like Dinga, Kali, etc., has in fact ne\er been questioned, though 
it IS wudi knowui that their worships are performed, after images 
are made and consecrated. I do not see my wuiy to make any 
distinction m principle betwa^een an image of a deity to be 
p(‘rmancntly established and an image to be establislu'd and 
consecuited and woishijiped foi a time and then siibmiiged m 
waiter. 

An image of a deity may be broken or destroyed, and it is 
often necessary to ri'place it by another image and then to con- 
secrate it, biotwithstanding the establishment of a now image, 
the essence of the deity which in contemplation of law is a 
juristical person in eternal existence is supposed to be the same 
as it was in the old image. It will be difficult to hold at the 
pnssent day that on the mutilation or destruction of an image, 
an endowment lapses. A change in physical manifestation docs 
not destroy the personality of a Hindu deity, neither does the 

(1) (1897) I* L. R , 25 OhIc., 405. (4) (1908) 8 C. L. J., 489. 

(2) (1901) I. L. R., 29 Oalo., 261. (5) (1905) 1 O.L.L, 605 ; 9 0. W. N., 528, 

(8) (190f) I. U R,, 30 (klu, mi, (6) (1897) I. L. R., 25 Oalo., 112, 
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establishDicni and consecration of an image Liing, in the 
contemplation of Hindu Sastras, a jiiii.stical peison into ficsh 
exibtence capable of accepting a gift. 

As a matter of fact, no Hindu deity is supposed, except by 
a fiction, to actually accept or enjoy the benefits arising out of 
use of jiroperty, in the sense these words may be used with 
respect to human beings. A gift to a deity is in substance a 
gift for charity, for the use generally of Biahuiins or a parti- 
cular Biahmin or his family, and the idea attached to such a 
gift is a charitable use coupled with spiritual benefit to the 
donor. An image is supposed to be necessary for woiship, as 
the conception by man of a deity without a physical represen- 
tation is psychologically impossible. 

The correctness of the decision in Upnidra Lai Boral v. 
Hem Clmoidra Boral (1), which has been follo\\ed in some of 
the later cases, has been questioned before us. There is also 
a want of harmony in the leported cases as to the application 
of the principle on which a gift to an unborn has been declared 
to be invalid. I have also grave doubts as to the correctness 
of the proposition of Hindu Law laid down in Upendra Lai 
Boral V. Hem Chandra Boral (1) and followed in the later cases, 
I, therefore, refer the following (jiiestions for decision by a Full, 
Bench: — 

(1) Does the principle of Hindu Law which invalidates a 
gift other than to a sentient being Ga23able of accepting it, apply 
to a bequest to trustees for the establishment of an image and 
the worship of a Hindu deity after the testators death and 
make such a bequest void 

(2) Whether the cases of Upendra Lai Boral v. Hem 
Ghundra Moral (2), Rojomoyee Dassee v. TroylnJdio Hohineij 
Dassee (2) and Noejendra Nandini Dam v. Menoy Krishna 
Deb (3) have been correctly decided so far as they lay down the 
proposition that a gift to a Hindu deity whose image is to be 
established and consecrated in future is void. 

Bell, J . — I concur in the statement of the facts of the 
present case made by Mr. Justice Mitra, and I agree with him 

(1) (1S97) IX. R., 25 Oalc*, 405. (2) (1001) 1. L. R., 29 Calc., 261. 

(3) ( 1902 ) L L, R., m Calc., 521. 
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[C. J. — No, tlie words are ‘‘if the image is not established 
and if the income of my properties &c.'’] 

Assuming that there is nothing in the will for whose service 
the properties were dedicated, the provision that the income of 
the property is not to be used, is void. See Shih Ohnnder 
Midlich V. Tripura Siondari Debi (1). 

A gift to an idol is not a gift to charity. 

[C. J. — All gifts for religious purposes are gifts to charity]. 

If it is a gift to charity, every endowment is a public endow- 
ment. A dedication of the surplus without indicating the 
image is invalid. 


In the contemplation of Hindu lawyers the consecrated 
|m^ge 10 the juristic pei'son and not the deity. 

^ ^ ^ j1| I ^ ^ f 

h r J 1 1 1 ^ I I ttltoUi M ifet p. 106*, 


[C. J. — ^Tho gift is for the worship of an idol and not to 
tho idol]. 
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that the cpiestions of law set out by him should be refeired to 
a F ull Bench for decision. 

Mr. H. D. Bose (with him Balms Monmofho Watli 
Mooherjee and RamaJuinla Blmtiailmrjee) for the appellants. 

The gift is invalid. The gift to the idol is a gift to the 
Supreme being ^vhose (manifestation) is the Thaliir. 


[C. J. — Manifestation or emblem]. 


is the mateiialised deity. It is a consecrated image to 
which the gift is made. If the gift is not to Kali but for the 
worship of Kah, then the points refeired to, do not arise. Here 
it was a gift for the worship of Kali. It is a gift not to Kali 
but to Ananclomoyi Kali which is to bo established. 


[C. J. — “Bequest to trustees”]. 

If it is not established, then theie is a gift over and the 
Gimi takes. 


i 


lilNDe LWV. 

The case of Ujipndva TjhI CliiindrK (1) ib on all 

fours with this case. 

[C, J. — There was no j)^i'Sonification of the deity in that 
case]. 

The image must be consecrated, Kefers to 
Before consecration it is a j)iece of clay. 

0. J. — -That case was distinguishable. You can not make a 
gift to Kcdi apart from any or image j. 

Even in this case, the gift was made after dedication to 
Kali. 

Balm Golap Chunder Sarlar (with him Babas Mohini 
MoJiun Glmcherlmtiy and Bd) Ch^inder Paid) for the res- 
pondents. 

Whether the principle enunciated in the Tagore case (2) is 
applicable in the present case ^ 

In the ideal sense, the property belongs to the idol. A 
shelxat can alienate. See Prosimno JPttmari's case (3). This 
ease was followed in Maliavaja Jagadindra Nath Boy v. 
Bani Nemanta Kmnari Dehi (4). RcfciTod also to the case 
of Sfnhesounre v. 2Iathooran(dh (5). An invisible deity can 
not be the owner. There must be some human being who can 
exercise ownership. Manu Chap. XI. verso 26 sajs: ''That 
ii any wicked person misappropiiates God’s pioperty through 
covetousness, he will live in &c.” Medhatithi says "God’s 
property means property belonging to any degenerate person 
who habitually performs sacrifices.” It does not indicate that 
God is the owner of the property in the same way as other 
human being. Image is simply the means of wirship. Kali 
and Kali's image are two different things. The will simply 
provides for the conduct of worship. Neither the consecrated 

il) (1897) I L. R., 25 Calc., 405. 

(2) (1872) 9 B L. R., 372 
^ -m (I07t) Ji. R , 2 I. A., 145 at p. X52. 

I (4) Rf, 31 1, A. ^203 ; I. L. R., .32 Calc,, X20, at pp. 140'141» 

e (5) (I8il9)43 Moo. t A , 270. 
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image noi the (k‘ity acoopts i lie gift. So far as ihe words of 
the will go there was no gift. Gods are net benefited in any 
way. Secular benefit was detived by some human being ; the 
donor himself enjoys the spiritual benefit. There cannot be 
any gift to the image and the image cannot enjoy the gift. 
Referred to section 17, Act IV of 1882. On principle there can 
I be no distinction between periodical worship of deities and wor- 
ship of deities perpetually. Gifts by will for religious and charit- 
able purposes are valid. See Raintonoo Midlhltw Ram Gopal 
MiiUlch (1), There a gift was made for the erection of a temple. 
In the case of DiUt v. Diirfja Churn (2), the direction 

was as regards Danja Pooja Ac. Their Lordships held that the 
direction should be carried out Read the case of Hema ngiri 
V. JSfohiii Chandra (rS), where DanjoUah was mentioned. In 
(lokool Nath V. Imir Larhmaii (4) the testator directed s^Shib 
Thahur to be established. All the leading counsels engaged in 
that case did not think of raising this question. In the case of 
Bhuggolniftij Rrowino v. Gooroo Promnno (5) a direction for 
Purgobsab was given. There was an appeal See Bisseswar 
Prasanno v. Bhagwafi Pra^(tihno (6). The case of Rojo- 
onoyee Troylakho (7) is partly against me. Stephen, J., had 
not to decide the point in question. See also the cases of Parbai! 
V. R(nn Barun (8) and Profidla Chunder w Jogendra Nath (9), 
The principle laid down in section 17 of the Transfer of Property 
Act oug'ht to be applied to gifts for religious and charitable 
purposes made by a will. In the case ofJainmi v. Ktiverbai{10), 
the Court s order w^as that the directions should be carried out. 
There was no objection. In the case of Manohar v. Lalchmiram 
(11) a trust for Hindu idol was created for religious and charit- 
able purposes. This Court as laid down in section 17 of the 
Transfer of Property Act, applied all gifts as for religious 

(I) (1829) 1 Knapp , 245. (2) (1879) 1. L. R , 5 Calc , 438. 

(3) (1882) 1. L. R., 8 Calc., 788 (bottom of page 804). 

(4) (1886) I. L. R , 14 Calc , 222, (page 223 bottom), 229, 230 para 2. 

(5) (1897) I L. R., 25 Calc , 112 {114). 

(6) (1906) 3 0. L.J.606. 

(7) (1901) I L. a, 29 Calc., 260, 

(8) (1904) I, L. R., 31 Calc., 895. 

(9) (1905) I ai. J., 605. 

m (iifll t a R., % Bom., 491. 
m 12 Bom,, 247, 
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and chauLablo pinposes. An opinion \min o^pinssod in Rot) 
Goherdkun v. 8iiige6sw‘ (Ij. liotmed to yhastn ji. 421. 
Raghunandan’s Toxt HfiTrTa^ In is tlie doifcy for nhobcwn- 
fehip the imago is to be set up. No Hindu will accept tho jno- 
position that tlie ondownient will lapse by reason ol the image 
being broken. In Upmrlra Led v. Hem Chuudni (2), tlie 
e.xiiression “no personification of tho doily” is not conoct. Con- 
secration of image can not be tho biith of tho imago. God 
cannot be said to be unboin. Tho dculj is in ovistonce in tho 
contemplation of law. All the cases after this tlid not decide 
this point. In the case of Nayemlrtt, Handini v. Benoi/ 
Krihhud (3), it was admitted that the gift was void. (8ee 
page 525). The case of Upendra I^ed (2) is diiectlv' opposed 
to the case of Oohwl Nath (4). The juridical poison is the 
invisible deity and not the consecrated image. Gencially the 
word used is and not i 

Mr. H. D. Boae in reply. Consecration is i Ac- 

cording to Hindu notion it is to give life to clay &c. When 
the UTOnfc ceremony is performed, it is then callable of taking- 
property. Deity comes and resides in that image. In Hindu 
maniages tho presence of ftir? is necessary. God is present 
everywhere. By using the words the image be- 

comes a sentient being. The case of Maharajih Lagadhidyit- 
NutJi y. Rani Hemaiita Kimiari (5) has no beaiing. Tlierewas 
no complete dedication. The bciioficiaiy got tho legal estate, 
although the charge was created in favour of the Thalntv. All 
the cases except that of OohMd Nath (4) cited tln-rc neie dedi- 
cations to exi.sting idols. 

[Mooicerjee, J. — ,Seo the case of Ruintonoo Mvllick v. 
Rum Q<r))md Mullich (G)]. 

[COXE, J.— What do you say with regard to cases relating 
to periodical consecrations ?]. 

In those cases the estate -was in the hands of the heirs 
charged with the payment of expenses. 

The following judgments were delivoied 
(!) (1881) 7 0. L. R 277 ; I. E. R. 7 Calc., '->2. 

(2) (1897) I. L. R., 25 Oalo., 405 (408). 

(8) (J902) I. E. R., SO Cale*, 521 (4) 1886) I L- R., 14 Calc., 222. 

(5) (1904) 1. L. R , Si Calc., 129. (6) (18-20) 1 Knapp., 245. 
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Jenkins, C. J. — The (jno'btion& referred for oui detormina- 

Bhupati Nath tion are : — 

Smrititiiiha 

Bam Lai Maitra. principle of Hindu Law which in-valiclates a 

gift other than to a sentient being capable of accepting it, apply 
to a bequest to tiiistees for the establishment of an image and 
the worship of a Hindu deity after the testatoi^s death and 
make such a bequest void ^ 

(2) Whether the cases of Upendra L<d Band v. He))i 
Olnmdra Boral (1), Rojomoyee Dasher v. Troilolho ilohiney 
Da^si (2) ajxd Nogeadra j^andlni Dassi v. B^noy Kridma 
Deh {^) have been correctly decided so far as the;^ lay down 
the pro23osition that a gift to a Hindu d(dt^ whose image is 
to be established and conseciat(‘d in futuie is ^oid ^ 

The disposition which has led to this reference is contained 
in the will ot Umesh Chaiidia LahuL and is in these terms : — 

'‘(KaJ, All my jji opei ties shall be placed in the hands of 
Babu Earn Lai Maitra, son ot the late Earn Chandra Maitra of 
Hanpur and the grandsons of my fath(U*-in-law, Sriman Kali 
Prasanna Maitra, Sriman Chundra Maitra, Sriman Protap 
Chandra Maitra, Sriman Abhoy Go vinda Maitra, etc., as trustees. 
They shall according to the provisions made in Para. 4 pay to 
the persons mentioned in that Para , their monthly allowances, 
as fixed by me : and shall defray the expenses for the per- 
formance of rites for the spiritual welfare of my mother, full 
sister and cousin (father’s sister’s daughtei ) : and shall pay to 
my Ourudev Siijukta Hari Nath Bhattacharjee of village 
Purbasthali, in the Distidct of Burdw^'an Rs, 10 as ^‘BavhhicJd* 
and to my '^PiiroMta"' Siijukta Siish Chandra Cliukerbutty 
of Salkeah, Rs. 5 as 'Bar^hieJd^ and* after defraying the 
expenses for the sheba and worship during my turn, of the 
ancestral ijmali ^^Bujhrahad Iswar Gopal Deb Thakur, Sali- 
gram Narain and Iswar Mohadeba Thakur, they shall spend 
the surplus income which may be left in the sebet and worship 
of Kali after the name of my mother, i. e., in the name of 
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be established and consecralcd at my dwelling house or at 
Kasi and in case of any of the persons mentjoned in Para. 4 
dies, then the allowance which I have fixed for him or her, 
during his or her life-time, shall, after his or her death, be 
spent for the worship of the said Ruur Ana adamoijee Kali. 

{Khu). If the said Earn Lai Maitra or any of the giandsons 
of my father-in-law dies, his heirs shall be appointed in his 
place, in order of seniority, and act according to the provisions 
made m Para. (Ka) and hold the estate as trustees. If any of 
those heirs be a minor, then his lawful guardian shall hold the 
estate during his minority : and when he will have attained 
his majority, then the estate shall pass into his hands as a 
trustee.” 

The will then goes on to provide that if for any rri||| ^ n the 
image of Iswar Kali Debi is not established and if the income 
of the testator’s propeities is not used for her bheba and wor- 
ship then the testator’s Gurudeb and his sons, grandsons etc., 
in succession should get his Rungpore properties and possess 
the same in absolute right from generation to generation. 

The facts as found by the referring Bench are briefly these : 
Umesh Chandra Lahiri died on the 28th June, 1890, and in the 
events which have happened. Hem Chandra Lahiri became and 
now is his heir-at-law. It was not until 1894 either in the 
month of October or November, that the executors for the first 
time established and consecrated an image of the Kali. The 
image so established was in the fii-st instance of earth but in 1899 
it was replaced by one of stone and a temple was built for its 
location. The worship has ever since been duly carried on as 
provided in the will. All we have to consider is whether the 
fact that the image was established and consecrated for the 
first time after the testator’s death invalidates the provisions 
in the will. 

It is necessary to observe the precise character of this 
provision. It does not purport to be a simple gift of property 
to an image to be consecrated as was to some extent the basis 
of the appellant s'argument before us : but the testator directed 
ajl big property to be placed in the hands of persons named by 
him and subject to certain payments these persons were directed 
to spend the smplus income which might be left in the sehu 
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an<l woibhip of JCali after establishing the iniag^o of the ludi 
after the name of his mother. Now this manifestly was a 
disposition for religious purposes and such dispositions arc 
favoured by Hindu Law. Thus it is said by Katyayana if 
a gift be promise I by a pcrs:>ii whether in health or sickness 
for a religious purpose, md he dies without making it, his son 
should be compelled to make it: of this there is oo doubt.'' 
(See Maiidhk’s H n lu Lxw, pxge 12f). Ami again in the 
chapter of the Mitik^hira which deals with gifts it is said 
“ whatever has b‘en promise 1 to anybo ly for religious purposes 
should be gnen to liim without fail.” (See Mitakshara Yyava- 
hara Adhyay, Part III, Oha 2 )Ler IV, Section 14, tianslatcd by 
the late Girish Chamlra Tarkalankar). Propeity,” it is said, 
“ thus given by a man or appropriatHl (by him) to religious 
us(‘s eamiot bo set aside by his son and the rest. The giver 
is competent to take care of the wealth or pi opeity endowed 
fur ndigious purposes. H(‘ can no longer resume it because 
]% irma is the thou master or owner of such }>roperty. Let 
tlie owner himself or his representative, 0 Goddess 1 appro- 
fuiatc to pious purposes (he corpm of a property or its income 
according as it may have been resolved.” ( Mahan irvana- tan tra, 
section 12, vv. 92 — 94). Other texts might be cited in 
support of this viewg but it is unnocosBary to elaborate this 
point. 

And it is not in the texts alone that sanction is to be found 
for the view that dispositions for religious or chaiitablc purposes 
arc favoured: thi' leaning of the Courts too is in the same 
direction. Thus in The JLojov of Lyons v. E, I. Go. (1) it was 
said “Their Lordships are well aware that in pursuing this 
course they are sanctioning a proceeding for which there is no 
exact and complete precedent in the administration of charitable 
funds in this country ; but in one respect there is sufScient 
authority, as far as regards a postponement of disiributions 
and the not-declaring the gift void on account of any present 
difficulty in giving it efibci: the case of A.G.y. Bishop of 
Vhfster (2) furnishes a direct authority for not-declaiinga legeacy 
void because it was for an object which could not at the time be 
tiCi^Wipfohed and for rtftaining the fund in Court until it should 

ri) L A. 17*1. (2) (1781)) 1 Bnwn C C. ML 
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bo possible to apply it/’ Now had the direction in the testa- 
tor’s will simply been that the snrpliir^ income should be spent 
“in the and worship of Kali' it would, I think, clearly 
have been good, for the purpose would have been religious and 
the direction would not have been bad for uncertainty. 

On the question of uncertainty we may look for evlilcnce to 
the English decisions, [RuncJiorda.^ v. Parvar! ihai (1)] and in 
England it has been held that gifts “for the worship of god” or 
“to bo employed in the servici^ of my Lord and Sfaster” aie 
good {A. G. V. Pearson (2) and Powm-court v. PoxvevH-covrt (8) 
and InreDdrliny (4). Then does it invalidate the disposition that 
the discretion is for the spending of the surplus income in the 
sd)a and worship of K(di “after establishing the iimige of the 
Kah after the name of my mother/’ I think not : the pious 
purpose is still the legatee, the establishment of the image is 
merely the mode in which the pious purpose is to be effected 
[hoq Mills V, Fitnn'^r (5)] and the decision in Ramfoni/o 2Iullicl' 
V. B(tm Gopaid Midlich (6), shows that the pious purpose does 
not fail merely because the testator directs as a means of 
carrying it into effect that something should be done after his 
death [see too Mayor of Lyons v. E. I. Co. (7), and Pa 7 oncma n- 
tlda JivLindu.'i v. Vinayeh Rao WuH'^ndoo (8)]. But theu it is 
urged that the decision in Ujpendm Led Bored v. Hem Chun- 
dra Bored (9) is against the validity of the disposition now 
under consideration. There ajjparcntljf power was given by a 
testator to his wife to establish the service of an idol and by 
making a will in favour of it to manage the properties, 
construct a temple and perform the mlxi. 

relation to these dispositions it was said, “if there was a 
gift to the idol it was bad because there was no idol in existence 
at the time of his death.” In the first place it is this decision 
that has principally led to the present reference so that it can- 
not be regarded as in itself an authority binding on us. Next 
it is to bo noticed that the learned Judges did not consider 
the aspect of the case which I have been discussing, but ti'cated 


(1) (1899) I. L. R. 23 Bom. 723. 

(2) (1817) 3 Mer 353. 
m (1824) 1 Mol. 616. 

(4) (1898) L. R. 1 Ch. .50. 

> (“I) (1813) 10 Vos. 483 (486). 


(6) (1829) 1 Kiiapp. 243. 

(7) (1836) 1 Moo. I. A. 176. 

(8) (1878) I. L. R. 7 Bom. 19 (32), 
(0) (1897) I. L. K. 25 Calo. 405, 
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the disposition with which they were concerned as though it 
were simple gift to a non-existent idol. 

I have shewn that the disposition with which we have to 
deal in this case is something dijfferent from that. 

But apart from that I think we should not regard the deci- 
sion in Upendra Lai BoraVs case (1) as affording any sufficient 
leason for holding the direction now under considei'ation as 
invalid. 


That decision purports to rest on the authority of Bai 
Motivahto V. Bai Mamtihai (2) where their Lordships after 
referi'ing to the Tagore case (3) say. ^‘Two i ules applicable to the 
Will now under consideration are laid down in the judgment of 
the Committee : one is ‘that a peison capable of taking under a 
will must be such a peison as would take a gift inter vivos and 
therefore must either in fact or in contemplation of law be in 
existence at the death of the testator’’ (p. 70). And it is said 
(p. 69). “The analogous law in this case is to be found in that 
applicable to gifts, and even if wdlls were not universally to be 
legarded in all respects as gifts to take effect from death they 
are generally so to be regarded as to the property which they 
can transfer and the person to whom it can be transferred.” 

Now turning to the Tagore case (3) we find that the rule 


against a gift to a person noi; in existence and capable of taking 
^ from the donor at the time when the gift is to take effect rests 
I on the principle expressed in the Dayabhaga, Chap. W, 21 by 
the phrase relinquishment in favour of the donee who is a 
sentient person.” | ^ 

This passage in the Dayabh^ga is used to illustrate the pro- 
position that “the right of one may consistently arise from the 
act of another’' and it is there pointed out in proof of this that 
in the case of donation the donee’s right to the thing arises from 
the act of the giver : namely from his relinquishment in 
favour of the dome who is a sentient person. 

The Privy Council evidently considered the latter of these 
two cases was governed by the earlier notwithstanding that to 
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the one the Mitakshara and to the other the Dayabhaga applied, 
and that in relation to the question involved in the text cited 
the contentions of the two schools are not in complete harmony. 
So it is immaterial that the referring Bench does not state which 
school of law applies. It is no doubt true that an idol has been 
frequently desciibed as a juiidical person and even as owning 
l^Maliaranee Shihesworee msc (1)] but it has 

since been explained that it is only in an ideal sense that pro- 
perty can be said to belong to ii\o\\^Pro,svnna Kiiuian 
Dehya's c(use (2) and Maharaja Jogadi ndra Nath Roy'h cane (8)]. 
Whether this ideal sense means more than that the dedi- 
cation to a deity is a compendious expression of the pious pur- 
poses for which the dedication is designed may be a question. 

In favour of this view Ave have the doctrine of Medhatithi 
cited to us in the couise of the aigument that the piimary 
meaning of property and OAvneiship is not applicable to God, 
and the train of leasoning that is suggested by the teaching of 
the Aditya Parana that the gods cease to reside in images which 
are mutilated, broken, burnt, and so forth (Saraswati’s Hiadii 
Law of Endowment, page 129). 

But whatever may be the true view on this obscure and 
complex question this at least seems clear that the rule which 
requires relinquishment should be to a sentient person does not 
forbid the gift of property to trustees for a religious purpose 
though that person cannot in strictness be called a sentient 
person {Ramtonoo MulliFs ease (4),] It would seem that the 
rule propounded by Jimutavahana had regard rather to the 
general proposition for Avhich he was contending, i, c., that the 
act of the giver is the cause of property, than to its application 
to particular objects of benevolence. The fiction that an idol is 
a person capable of holding property, must be kept within its 
proper limits, and Avere we to accede to the argument that has 
been advanced before us, we should be allowing fiction to be 
built on fiction to the hinderance and not for the furtherance of 
|ustice. 

In my opinion, therefore, the reference should be answered 
^y Siting that the principle expressed by the phrase *'relinquish- 

^ (1) (1^9) 13 ¥oo. L A. 270, (3) (1904) L. E. 31 l.A. 203 (209). 

^ ■; (2) (1875) L. E. 2 I. A, 145. (4) (1829) I Knapp. 245. 
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ment in favour of the donee who is a sentient person” does not 
apply to the direction contained in the testatoi’s will that the 
persons indicated by him shall spend the surplus income in the 
seixt and worship of Kali after establishing the imago of 

the Kali after the name of the testator’s mother, and that if and 
so far as the cases cited in the reference conflict with this view, 
they have not been correctly decided. 

SrcPH'EN, J. In this case I have had the advantage of 
reading the judgments of iny colleagues before writing my own. 

I agree with their conclusions and concur in their rocxsoiis and 
have in flict nothing to .idd to wh.at they have said. But by 
reason of the imp irtanco of the case, I wish to explain biiefly 
how the matter presents itself to me, relying on my brothers 
Mookerjee and Chattel joe tor the contents of the Hindu Texts 
which arc of prime impirtance in the decision of the question 
before us. 

There is no doubt in the first place that dedication by a 
Hindu of property to a deity is not only lawful, but commend- 
able in a high degree. But the question arises, what is the 
legal effect of such a dedication. A gift consists of two parts, 
abandonment of rights over the subject-matter of the gift by 
the donor, and acceptance of those rights by the donee. In a 
dedication to a deity, the abandonment by the donor takes 
place accoiding to the ordinary law; hut there can be no 
acceptance by the deity. Why this should hi so, may be a 
matter that we need not enquire into ; but the fact appears to 
me to be explained by two self-evident propositions, namely, 
that it is a contradiction in terms, to talk of the creator accept- 
ing anything in the legal sen.se of the word, from a creature, 
and that it is inconceivable that laws which were made for, if 
not by, men should be applicable to a deity. But though a 
dedication to a deity does not constitute a gift, it has a legal 
effect. The intention of the donor is that the subject-matter of 
the gift shall be used for doing honour to the deity by worship, 
and for conferring benefit on the worshippers and the ministers 
of the deity who conduct it. This avorship is properly and I 
understand* necessarily carried out by having recoui-se to an image 
or other physical object, but the image is nothing till inspired ; 

byi'll? j(||itiy. It is the duty of the sovereign to sec that the ]' 

purpote bf the dedication are carried out. 
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On, and, consistently with, this basis ot gcncial principles, 
modern law has arrived at certain conclusions. Of these the 
most important for present purposes is that an idol after it hxs 
been duly constituted is a juridical person in an ideal sense. The 
practical meaning of this somewhat elusixG expression is that 
the ministers of an idol have over the property dedicated to 
the idol, which is the same thing as the deity insjjiring the idol, 
the same rights that they would ha\o if they x\ere trustees for 
his benefit, or if he was an infant and they mamigers on his 
behalf, being at the same time liable to corresponding duties 
legally enforceable. This vseeins to me to show that such a 
dedication as the present is a devise for a religious puipose 
such as on the authorities referred to by my learned brotheis 
would be recognised as valid by English law, and not considered 
as bad for uncertainty. 

The above considerations leave no room, in the case of a 
dedication to a deity, for the application of the rule as to the 
invalidity of gifts other than to sentient being laid down in the 
Tagore ca^e^ and it follows that the present case, and the subse- 
quent cases quoted in the reference before us must be held to 
have been wrongly decided. 

Mookerjee, J. — The two questions of law which have been 
referred for decision by the Full Bench have been formulated 
in the order of reference in the following terms : 

1. Does the principal of Hindu Law, which invalidates a 
gift other than to a sentient being capable of accepting it, apply 
to bequest to trustees for the establishment of an image and 
the worship of a Hindu deity after the testators death and 
make such a bequest void ^ 

2. Whether the cases of Uprndra Lai Boral v. Hem 
(Jlmwlrw Boral {!), Bojomoyi Dassee w TQ^oykMo Mohineg 
Dasn (2) and WageQtdra Nmidini Dasf>i v. Baja Bmioy 
Krishna (S) have been correctly decided so far as they lay 
down the proposition that a gift to a Hindu deity whose image 
is to be established and consecrated in future is void. 

The will of the testator, upon the construction of which 

ll) (ISW) L li. B. 25 Cal(j. 405. (2) {!90I) I. L. R. 29 Calc. 201, 

{$] (1902) I L. R. 30, Calc, 521, 

85 
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these questions have arisen for consideration, directed that, in 
the event of the failme of a son or adopted son to the testator, 
aftci piovision made for certain be(juests, the execiiBors were 
“to spend the surplus income which may be left, in the sheba 
and woibhip of Kali, after establishing- the image of Kali after 
the namo^ of my mother, that is in the name ofiswar Ananda- 
raoyi K.ili; the image of the deity shall be established and 
conseciated at my dwelling-house or at Kasi.” 

The plaintiffs commenced the present action for construc- 
tion of the w’ill and for a d<>claratimi that the trust for the 
establishment and consecration of the image of the goddess 
Kah and her worship w-as void inasmuch as the deity had not 
been established in the life time of the testator. 

We have been invited by the learned Counsel for the 
appellants to answer the questions stated in the order of refer- 
ence in the affirmativo. It has been argued upon the authority 
of the decisions of the Judicial Committee in the cases of 
Tagore v. Tagore (1), and Bai MafivaJm v. Bai Mamtihai, (2) 
that a person cajiablo of taking under a will must be such a 
person as can take a gift inter vivos, and, therefore, must either 
in fact or in contemplation of law' be in existence at the time 
of the death of the testator. It has been assumed that this 
rule is applicable to a bequest to trustees for the establishment 
of a Hindu deity, and the inference has been drawn that the 
manifestation of the deity in the form of an image must he in 
existence at the time of the death of the testator. As reliance 
has been placed upon two decisions of the Judicial Committee, 
■which, in so far as they decide any questions of law, are binding 
upon this Court, it is essential to examine closely the decisions 
themselves, and to determine whether they are really applicable 
to the matter now under discussion. In this connection, it is 

E useful to bear in mind the well known observation of Lord 
alsbury in Quinn v. Leathern (3), that a case is only an 
ithority for what it actually decides, and cannot be quoted 
r a proposition that may seem to follow logically from it. 

In the case of Tagore v. Tagore (1), the question -which 

(1) (1872) L, R. I. A. Sap. 47, (67) ; 9 B. L. B. 377 ; 18 W. R. 369. 

’ >f! ^ L A. 93 (114) ; I. L, R. 21 Bom. 709 ; I -0. W. N. 366. 
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arose for consideiaiion was as to the validity of testamentary 
bequests and gifts hiter vivos m favour of human beings. 
With reference to this subject, their Lordships of the judicial 
Committee observed that the legal power of transfer under the 
Bengal School of Hindu Law applies to all persons in existence 
and capable of taking from the donor at the time when the 
gift is to take effect, so as to tall within the principle expressed 
in the Dayabhagha, Chapter I, Para, 21, by the phrase ‘‘relin- 
quishment in favour of the donee who is a sentient person.” 
They then went on to add that by a rule generally adopted in 
jurisprudence, this class will include children in embryo, 
who afterwards might come into separate existence, and 
also by legal fiction an adopted son, who, in contemplation 
of law, is begotten by the father who adopts him, or 
for and on behalf of whom he is adopted ; apart from this 
exceptional case which serves to prove the rule, the law 
was plain that the donee must be a person in existence 
capable at the time when the gift takes effect. It is not 
necessary for my purpose to investigate the precise scope of the 
passage of the Dayabhaga upon which reliance has been placed 
in support of the proposition that a gift to be valid must be in 
favour of a sentient person in existence and capable of taking 
from the donor at the time when the gift is to take effect. 
I shall assume this was the view adojDtcd by Jimutavahana. 
The question, however, necessarily arises whether this doctrine 
is applicable to the case of bequests for the establishment of 
images of the deity and for their worship. To secure an answer 
in the affirmative to this question, it is argued that by a fiction 
of law an idol is a juridical person, and in support of this view 
reliance is placed upon the cases of Shihesoiuree Dehya v, 1/fi,- 
thoormuif h Aehtrjo Prosunno Ktinbari Dehya v. Golap 

Ohand Bahii (2). The later decision of the J udicial Committee 
in the case of Maharaja Jagadindra Roy v. Rani Semanta 
Kumari Devi (S), however, tends to indicate that this fiction 
must be employed cautiously and subject to many limitations. 
We must not, therefore, assume too readily that a Hindu deity 
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is a iiuidlcal person for all purposes, and stands on precisely 
the same footing, capable of the same rights, and subject to the 
same liabilities as an ordinary sentient being, and we must 
closely examine the scope of the applicability of the passage 
in the Dayabhaga, which is the foundation of the argument 
that a bequest for the establishment of an image of a Hindu 
deity and for its worship is subject to the same rules as a bequest 
in favour of a human bcinof. 

The passa;^e in the D lyabhaga which is supposed to go to 
the root of the matter is as follows • 

I” 

Bharat Slrol^am^ Edition, 1803, p 25. 

This is translated hy Coicbrooke as follows ■ That is ac- 
tually seen in the woild, since in the ease of donation, the donee^s 
right to the thing arises from the act of the giver, viz., from his 
iclinquishment in firvour of the donee who is a sentient person.’^^ 
(Chapter I, Para. 21.) 

In the very next passage Jimutavahana proceeds as follows ; 

‘‘qT^c^qffiXff^W% ^mqcTT, m p. 27 . 

This is translated by Colebrooke as follows : 

“ Gift consists in the effect of raising another's property and 
that effect here depends upon the donee.” Chapter I, Para. 22. 

On the first of these passages, Rambhadra comments as 
follows : — 

By this, gift is abandonment characterised by the result 
of ownership'— this definition of gift is indicated." 

Sreonath comments as follows : 

“It is said hereby that the definition of donation is abandon- 
ment characterised by the result of ownership.” 

Sreekrishna comments on the passage as follows ; 
fWmr I ?ii ^ (JiTiiTftiTOT i” 

of abandon- 

menl fike fhe offering of a hull ,ie., he (the author) add 
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^intended foi some conscious being/ The intention n ust ha\e 

for its object the ownership (of anothci), and this obje^^t is the Bhnpati NTath 

object of the desire of abandonment.” Smnntutlia 

^ T -r^ 1 1 1 11 Bam Lai Alaiiia. 

On the second passage, Kainbliadia comments as loilows : 

“ Since sin aiises from the taking of property without any 
owner, which is the object of an abandonment intended for 
another, as from the taking of the propeity of the Gods. The 
passage of Menu ' those who steal the property of the Gods 
or the propeity of the Brahmans etc’ refers to this subject. 

Otherwise, as theft is already admitted as a case of sin, the 
prohibition of the stealing of a Brahmin’s property becomes 
superfluous. Thus there being no other way to avoid this 
inconsistency, the terms property (^) and stealing must 
be taken in a figurative or secondaiy sense. 

It is clear from these passages, as well as from other passages 
from Sreenath, Achyutananda and other commentators on the 
Dayabhaga, that they understood the rule about the acceptance 
of a gift as iiHRtecessary condition for its validity as applicable 
to secular gifts alone. There is no foundation for the assump- 
tion that dedication to the deity or for religious purposes stands 
on the same footing. In fact, as Sreenath points out, an 
abandonment in favour of the deity is not comprehended within 
the term ‘‘gift’. It is obvious from this that in the case of 
donation, after the owner has parted with his rights and before 
the subject matter has been accepted, the property is in a 
peculiar position, so that when the term ^^property” is used 
in relation to what has been dedicated to the deity, it has a 
secondary sense different from what it bears when used in 
relation to persons. 

Again, Shulapani in his Sraddhabibeka discusses whether a 
sradh can be called a gift, and in that connection observes as 
follows : 
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[Calc.utta Edition, 1891, p. 30S.] 

“Thus donation is the abandonment of an object productive 
of the ownership of a person to wlioin it is given as prescribed 
the Sastras.” 

In another passage, he siij-.s again. 

I p. 314. 

“Thus, though the ownership of the donor ceases to exist 
in consecjuence of abandonment on account of the non-accept- 
ance of the person to whom it is given, it is incomplete and 
consequently it is not regarded as a donation in the Vedas.” 

In a third passage Eaghunandan makes the following 
remarks ; 

4Tg: ^3' f^Rri'u, i p. 308. 

Thus, if the particular joer.son for w'honi a gift is intended 
does not accept it, then as the abandonment with all its con- 
ditions is not fulfilled, the ownership does not terminate. Such 
is the view of Ratnakar and others.” 

This indicates that in the case of dedication to the deity, the 
|term“gift” or “donation” has prorierly no application at all. 
-|rhis is also supported by the followdng observations of Sree- 
■|Krishna in a passage of his commentary on the Sraddhabibeka. 

sKi-irraftii4I ^ 4iitnfTOTOft55TOTft%- 

^TfT ^ ^fcT K^'ra^WHcisrtsfii i” 

[Calcutta Edition, 1892, p. 16.] 

The following rendering gives a fair idea of the above 
passage. ' ' • 

“Here in the generation of ownership by the abandonment 
of an object, the pre-existence of acceptance by the person to 
whom the object is given is regarded as an auxiliary case... 
Therefore, if the particular person for whom a gift is intended 
does not accept it ? iafterwards, , then as ■ donation with all its 

i® pushed;-; the' ownership of the dbn^'lh 
fl'fi'tb, -'"''''ili I: 

' • i: ! I 1 1'"'- ' '• ' ' i ‘ -C , ‘'hi I ' b' ■■■ Hi C |C> i,;;- i i i '■ y .■ ■ 
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does not cease to exist. This is maintained by Ratnakar and 
others.'’ 

To the same effect is the following passage from the Mitdk- 
shara in wdiich Vijnaneswara commenting on verse 27 of the 
Vyavaharadhyay of the lusitutes of Yajnavalkya observes : 

iim: 1^ 

[Bombay Edition, 1813. Shaka, p. 129.] 
“Gift consists in the relinquishment of one’s own right 
and the creation of the right of another and the creation of 
the right of another man is completed on that other’s 
acceptance of the gift and not otherwise. Acceptance is 
made by three things, mental, verbal, or corporal” 

This is also amply borne out by passages from the Bhasya 
of Savaraswami on the Purbamimansa. In one passage Savara 
defines the characteristics of a gift as follows : 

VI, pada 1, Asiatic Soc. Ed. Vol. I p. 742.] 

“A gift is the cessation of the ownership of one and the 
generation of the ownership of another.” 

Savara, in another passage, observes as follows : ^ ^ 

wfiniuT* %nT i WT?r ^ 

cfcft t^r \ 

[Adhyaya IX, pada 1, Asiatic Soc. Ed. Vol; II, p. 145.] 
“Devagram (village of the Gods) : Devakshetram (land 
of the Gods). These are figurative terms. What one is able to 
employ according to one’s desire is one’s property. The Gods, 
however, do not employ a village or land according to their use. 
Therefore, no (body) gives ( to the Gods,) Whatever is aban- 
doned with reference to the Gods becomes a source of property 
of the servants of the Gods.” 

Savara amplifies this view in the passage which follows, and 
(“^hich need not be quoted at length for our present purpose, and 
* ke;?re|^^, ;the^ same opinion in Chap. 6, section, 1, Vol.I^ 
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page 600, when lie spcaky of the Gods as that is, 

not capable of possessing wealth, and explains the expressions 
Dhanagrmii and HasfAgrmn, as i, e., as ineieiy figu- 
rative terms. See also Adhyaya IX, pada I, VoL II, p. 141, Bam Lai Maxtra- 

where Savara asserts that there can be no gift to Gods, as they 
liave not body and are incapable of enjoymcnit. 

^ m ] 

This view^ is supported by Sledhatithi.. the oldest and most 
authoritative of the commentators of Menu. Sastvi Golap 
Chandra Sarkar on behalf of the respondent relied upon the 
following verse of Manu and the commentary of Medhatithl 
thereupon, [Llandlik s Edition p. 1354], 

^ nt ii it 

That wicked man who misappropriates God-property (Gods 
property) and Brahm ana-property lives in the next world by 
the leavings of vultures. pMemi XI, 20.] 

wfufe 1 

^ \ 'mmj cff m 

?T=|WT^W^flrfcT { 

Medhatithi’s Commentary, 

1. The property of persons of the three regenerate tribes, 
that are in the habit of performing sacrifices, is (to be under- 
stood by the term) *'God-property'' (in this text, it is a com- 
pound word in the original, in which the word God is not 
inflected) ; and the property of a Brahmana who is not in the 
habit of performing sacrifices is ''Brahmana-property/' 

^ i \ l 

2. Even in this manner this verse may certainly be ex- 
plained, This sloka (verse) becomes (then) a laudatory one. 

^ i ’*r i ' ^ 

3. For, the property of persons habitually perfonning ; 

sacrifices (explained by ns as the import of the t^rm *'God’s , 
property”) is ^ not (the meaning) derived from the primary ‘ "jjr . ‘ 

,^mCai4ing of the ’(compcki^ngthe' ixid . ■ j j' | |y'|i j 1 ! 1 

■iro^riy^X, (i>he fmealxm’g^afJl^eit^rni stoding »ci’thf like, ^ ' ; T C ' i 
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4. Hence (the term) is explained in another manner (thus) 
property that is set apart or relinquished for the purpose of 

performance of sacrifices and the like in honour of Gods is (to 
he taken as intended by the term) ‘‘God’s property/' by reason 
of the impossibility of the application to Gods, of the primary 
meaning, namely, the relation of .property and otvner, (tithing 
is property in relation to a person having proprietary rights 
over it, and a person is oivner in relation to a thing over which 
he can exercise proprietary rights. 

5. For the Gods do not use the property according to 
pleasure, nor is found their exertion for the protection {of the 
property) : and property is described to be of that character in 
popular view. Accordingly, when by referring or pointing to 
Gods, it is stated— this is not mine, this is God's— that is God’s 
property— and that property is enjoined (by the Vedas) for the 
Fire-God and the like in the Dasa-purnamasa sacrifice and 
the like (and also enjoined) by the w'ell-known practice 
of the learned (riot by the Vedas, for Gods worshipped) in the 
Durga sacrifice and the like secondary means (of attaining 
spiritual benefit, but not primary inasmuch as these are not 
enjoined by the Vedas). 

6. It cannot be argued that in popular view (property) 
relating to the Four-armed or the like i7m(ge (of God) is called 

God s property, and it is proper to put the popular meaning 
on words (employed) in the Sastras. 

' ^ ^ terttt ^‘God-property” acquired 

U^omty. (in, jfh^t.K^ens or without reference 

i i \ i » 
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the notoriety of the component parts, namely, — God's property 
is Ood-property, tlie meaning of the whole (as consisting of the 
meanings of the component parts) is preferable. Nor is there 
any evidence for inferring another passage for the purpose of 
supporting the proposed meaning. 

8. The assumption that the Four-armed and the like have 
the status of God in the primary sense, is removed by the very 
use of (the term) Image (in para. G.) 

^ lu^ii 

9, Nor can it be argued that although there is no God in 
the primary sense, still let such property be God's 'j^Toperty by 
usage. Be it so, but there cannot be the relation of property 
and owner. The use of the term property (as God’s) may be 

. reconciled in the manner stated (above by us). This is discuss- 
ed in the second. 

The concluding reference is to the commentary of Medha- 
tithi himself on the Second Book of the Institutes of Mann, 
where he observes as follows on Verse 189 : 

^irgi m: 

[Mandalik^s Ed, page 237.] 

'Tt should be noticed that such expressions as property of 
the Gods, animals of the Gods, thing of the Gods, etc. 
aiiimals etc sunnosed to be intended for the Gods. 


Bhnpati KatL 
Smx-ititirtha 




mean 
In the 





SELECTION OF LEADING CASES. 


‘ Bhupati Nath 
Smrititirtha 

Earn Lai Ataitra, 


HINDU LAW. 


285 


''One conception of the shapes of the Gods is that (they are) 
like human beings, inasmuch as the praises (of the Gods) speak 


1900. 


of them like conscious beings. So also are their designations. 


They are praised with man-like limbs, as in Rigveda 4, 7, 31, 
3 : ''Oh Indra ! Thou art bulky in thy graceful arms.” Rigveda 
3, 2, 1, 5 : “Oh Maghaban I as Thou joinest together the two 
worlds (earth and heaven) large is thy fist.” (They are praised 
also) as possessed of things used by men. Rigveda 2, 6, 21, 4. 
"Come Indra with a pair of horses” Rigveda 3, 3, 19, 6. “In 
thy house is an auspicious wife (Sachi).” (They are praised) 
also with acts of human beings. Rigveda 8, 6, 21, S. “Eat, 
Oh Indra, ! and drink of (these), lying before.” Rigveda, 1, 1, 
20, 9. “Oh Indra ! having ears, hearing all around, listen to 
our invocation quickly.” The other (conception of the shapes 
of the Gods) is found to be that (the Gods) are not like human 
beings as the fire, the air, the sun, the earth, the moon. The 
hymns represent them like conscious beings, and for this reason 
eyen unconscious objects are so praised ; such are dice and things 
like these down to plants that yield only a single harvest. Thus, 
they are praised as if possessed of limbs like human beings so 
it is even with unconsious things. Rigveda 8. 4, 29, 2. These 
stones (used for pressing out somo juice with their green mouths 
are crying after (the Gods). As this is a praise of the stones, so 
is the following a praise by connecting with things that are 
used by human beings. Rigveda 8, 3, 7, 4. Sindhu river joined 
a comfortable chariot furnished with horses. As this is a praise 
of the river so is the (following) nothing but a praise of stones by 
attributing actions like those of human beings. Rigveda 8,4, 
29, 2. Let the stones eat clarified butter fit for eating before 
the invoker of the Gods (Agni).” 


The same view is supported by Rigveda 1, 1,11, 1, and 
Atharvaveda, Book XX, Hymn 26, 4 and 5. It is not necessary, 
however, to pursue this line of investigation fui'ther. I start 
' Iwith the position that in the case of deities, there cannot be any 
I acceptance and, therefore, neeessarily, any gift. If therefore, a 
dedication is niade in favour of the deity, what is the position ? 
|The o\^r is divested of his rights. The deity c^not accept 


lln whqW does;tiieL.properiy vest ? The answer -Is- that the king 


i.ho. fisictndxanofallsuch prajie^ty. This issuffioidiitly indicated- ; 
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iby lihe following passages. Vijna,ne.swara in the Mitakshdra 
{Vyavahara Adhyaya verse 18G) lays it down that one- of the 
duties of the king is the protection of the Devagriha, and 
Aparaditya and Mitra Misra in their commentaries on the same 
subject lay down the rule in the same manner. In the Sukraniti, 
chapter 4, verse 19, stress is laid upon this as one of the primary 
duties of kings. The true Hindu conception of dedication for 
the establishment of the image of the deity and for the mainten- 
ance thereof is that the owner divests himself of all rights in 

the property; the king, as the ultimate protector of the State, 

undertakes the supervision of all endowments. There is no 
acceptance on the part of the deity, but from the dedication, 
religious merit and spiritual benefit accrue to the founder, and 
material benefit accrues to the persons in charge of the worship 
and to the creatures of God. 

It may further be observed that it is indisputable that the 
Hindu law encourages dedication of property for religioc s pur- 
poses. It is sufficient to refer to the following passage from- 
Katyayana : 

which is rendered by Mandalik as follows : (page 124 of Edition 
of Yajnavalkya.) 

If a gift be promised by a person, whether in health or in 

sickness and for a relis-ious nurnose. and Lo rlioo -riTT-t-bT-, 4. _ 
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mere can be no question as to the genuineness of this 
passage, because it is quoted with approval in the Mitakshira 

Viramitrodaya, Vyavaharamadhaba, Vyavaharamayukha, Kama- 
lekar’s Vivadatandab, Raghunandan’s Suddhitattwa, Viiadarat- 
nakara, a,nd m Jagannath’s Vivadabhangarnaba translated by 
Colebrook, The spirit, if not the letter, of this teirt is entirely 
inconsistent with the position that a direction given by a Hindu 
that an image of a deity should be established and that his 
property should be applied for the maintenance of the womhip 
IS inoperative, because the image was not established by himself 
J^annath, p Bpok II, . Chapter IV, section -1, verse '3,- touches 
upQn4ihis mafter,and^pointsout that the text of Narada relatinv 



Society’s Edition 137) has no application to religious gifts. The 
conclusion, therefore, is irresistible that the doctrine laid down 
by the Judicial Committee in the cases of Tagore v. Tagore (1) 
and Bui Mativahic v. Bai Mamuhai (2), as to gifts in favour 
of sentient beings, has no application to directions for the 
dedication of property for the establishment of images and for 
the worship thereof. 

It has been argued before us that even if it be assumed 
that the rule abotit acceptance applies in the case of the deity 
as in the case of sentient beings, the validity of the testamentary 
disposition may be upheld, inasmuch as the deity is always 
existent and it is immaterial whether the image is established 
or not. The argument in substance is that, to take a concrete 
example, whether a paticular image of Kali is established or 
not, the Goddess Kali is ever existent, and a gift for the pur- 
pose of her worship is valid, although at the time of the death 
of the testator there is no image in existence. In support of 
this view reliance has been placed upon the following passage 
quoted by Raghunandan. 

i u 

“It is for the benefit of the woilshippers of devotees that 
there is manifestation in male and female forms of the supreme 
being, which is bodiless, which has no attribute, which consists 
of pure spirit, and which is without a. second being.” 

Various passages of the same import are to be found in 
other authorities, for instance Haratatwadidhiti and Mahanirvan- 
tantra (4, 16), the latter of which quotes a passage from 
Mundamalatantra and gives other texts of similar import from 
Kulamabatantra and Agastya Sanhi ta. From this point of view 
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and Nogenclm Niimlini v. Benny Krishna Beh (1) proceeded on 
the assumption that the rule in the case of Tagore v. Tagore (2) 
and Bai MativahuY, Baimamn Bai (3) is applicable to cases 
of dedication of property for the establishment of images of deties 
and for their worship. The case of Promotho Nath v. Noger- 
dra Bala (4), rests on the same assumption. The case of Doovga 
Froshad v. Sheo Pimhad (5) does not directly touch the point, 
though it appears to have been held that an idol cannot be 
said ta have juridical existence, unless it has been consecrated 
by proper ceremonies and so has become spiritualised. Nor 
does the earlier case of Shib CJmnder Mnlliok v. Tripura Stm- 
dari (6) really affect the question now under consideration. 
The Court proceeded on the ground that it would not require 
trustees to carry out trusts for religious purposes under the 
will of asf Hindu, unless those purposes were defined. On the 
other hand, the cases of Midlick v. Mullieh (*7), Qokodl Kath 
Issur Locimn (8), Profnlla Clmnder v. Jogendra Kath (&) 
Bhugobutty PQ^osonna v. Goooro Prosonno (10) Ashntosh v. 
Boorga Clmrn (11) Hemangini y. Nobin Chand (12), Parhadl 
V. Ram Barun, (13) Jairam v, Kiimrbai (14), Munolier v, 
tLakhmiram{\^] arc all^ based on the contrary assumption 
^ that a trust for a religions purpose is not invalid because the 
U*mage to be established is not in existence at the time of the 
death of the testator, and I may add that this latter view 
undoubtedly represents what was regarded as the law from the 
Jtime of the decision of the Judicial Committee in 1829 down 
I to 1897. These decisions appear to me to be consistent with 
the true rule of Hindu Law as deducible from the authorities 
I have already examined. It is, however, I think, possible to 
show that the view indicated above, not only represents the 
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(1) (1886) 1. Oh. 50. (2) (1817) 3 Mer. 763 (409). 

(5) (1824) 1, Molloy 616. (4) (1842) 4 I8. Eq. Rep. 701. 

(6) (1816) 19 T«s. 483, (486) s 1. Mer. 65 j 34 E. E 695. 

TO (1903) App. Cal 173. 
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true rule of Hindu Law, but is 
English Law in similar matteis. 

Under the English Law it is well-settled that a gift for the 
advancement of religion in general terms, as for instance, a gift 
to be employed 'Hn the service of our Loid and Master’’ or‘‘ for 
the worship of God” are valid In suppoit of this proposition 
reference may be made to the decisions m hi re Ihirlhuf (1) 

Attorney -Gpiieral Peai\s<ni (2). In the former oftln‘se 
cases reference is made to the docision of Tjord Manm is in 
Fowers-conrt Y, Poiven^coarf {3) the decision in which was 
followed in Fehnt v. Rnssell (4). In the second case Lord 
Eldon observed that if lands or money wwc gi\en in such a 
way as would be legal notwithstanding the statutes concerning 
disposition of charitable uses, fi>r the purpose of building a 
church or a house or otherwise for the maintaining and propa- 
gating the worship of God and if there w’ere nothing mort* 
precise in the case, the Court of Chancery would execute such 
a trust by making a profusion fur maintaining and propagating 
the established religion of the country. This is in agreement 
with the view previously indicated by the Lord Chancellor in 
Mills V. Farmer (5), namely, that it is quite impossible to 
maintain the proposition that a gift to charitj is to be con- 
strued as a legacy to an ordinary legatee who must be suffi- 
ciently pointed out and described. The case before us in which 
no question of indofiniteness can possibly arise, consequently 
occupies a much stronger position. 

It is further clear that under the English Law a valid gift 
may be made to a charity not in esse at the time but to come 
into existence at some uncertain time in the future, provided 
there is no gift of the property, in the first instance, for the 
benefit of any private corporation or person or perpetuity in a 
prior taker. One of the most recent decisions on the subject 
is that of IFaKia v. Solicitor General for New Zealand (6) 
which was heard on appeal by the Judicial Committee from 
New Zealand. In that case certain Maori Chief had in 1848 
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given 500 acres of laud to the Bishop of New Zealand for a 
College to be erected thcieon for the general purpose of promot- 
ing religion. Up to 1898 no college had been erected and it 
was found that the land had in course of tune become an unsui- 
table site while the accumulation of Us rent had amounted to 
a considerable sum. It was ruled that theie was an express 
gift of land and money for charitable purposes, and that 
such a gift was not invalidated by the fact that the particular 
application directed could not immediately take effect or would 
not of necessity take effect within any defined limit of time 
and might never take effect at all It was further held that 
the doctrine of cypres wjrs applicable. Lord Macnaghten in his 
judgment relied in support of this proposition upon the decision 
of Lord Selborne in Cliumherlaynp v. Brochetf (1). This how- 
ever is only one of many instances in which the English 
Courts have affirmed this doctrine and the cases where 
ehaiitable gifts to non-existent corporatio^ns or societies 
have been sustained are really numerous. The leading case 
on the subject is that of the Downing College reported under 
the name of Ailonunj -General v. Dotvning (2) and under 
the name of Allornejj-General v. Bowyer (o). Other cases 
ill which the same rule has been afifii‘me<l are those of 
Affoniey-Genend v. Bidt op of Chester (4), Loswmbe y, Win^ 
iringlium (5), AUorney-Ge'neral v. Orouen (6) Martm v, 
Mugham (7), Henshnv v. Athinnon ((S), In re Clergy Society, (9) 
In re Maguire (10) Binett v. Herbert (11). The Supreme 
Court of the United States has on several occasions affirmed 
the same doctrine after an eleborate review of the Engiish 
decisions on the subject. InglU v. Bailors Snug Harbour (12) 
Trustees v. State (13) Quid v. Washioigton Hospital (14) 
Russell V. Allen (15) Jones v. Habersham (16). In the third 

(1) (1872) L. R. 8 Cli. App. 2m. 

(2) {lim) 2 Amb. o“)t), 5/1 ; Wilmol 1 ; Dick, Fl t ; 2T E. K, 353, 

(3) (1798) 3 Ves. Jim. 714, 30 E. H. 1235, (IbOO) 5 Ves. Jim. 300 ; 31 E. K 
598 ; (1803) 8 Ves. 250 ; 32 E, R. 352. 


(4) (1785) 1 Brown 0. 0. 444. 

(5) (1850) 13 Beav. 87 ; 51 E. R, 34. 

(6) (1866) 21 Beav. 392 ; 52 E. R. 910. 

(7) (1844) 14 Sim 230 ; 60 E. R, 346. 

(8) (1818) 3 Madd. 306 ^56 E. R. 577, 

(9) am) 2 K, & J. 615, 69 E, R, 928, 


(10) (1870) L. R. 9 Eq. 632. 

(11) (1872) L. R. 7 Ch. App. 232. 

(12) (1830) 3 Peters 99 (114), 

(13) (1852) 14 Howard 274, 

(14) (1877) 95 U. S, 313. 

(15) (1882) 107 U, S. 168, 


(16) (1882) 107 U, S. 191, 
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and fourth of the'^e caseb many of the decisions in England to 
which we have leferred are minutely examined, and the rule is 
laid down thrt a gift for charitable uses is valid oven though it 
is in favour of a non-existent corporation or society. I refer to 
these English and Ameiican decisions, not as authorities in any 
way binding upon this Court but solely to illustrate the 
position that the conclusion at which we airive upon a strict 
interpretation of the texts of Hindu Law is consonant with the 
principles which been adopted independently in other systems 
of Jurisprudence. We cannot overlook the tact that, as pointed 
out in the case of Trikuindas v, HaridaH (1), their Lordships 
of the Judicial Committee when called upon to decide an 
analogous question in Rnnehordas v. Pcudjcdihai (2) placed 
considerable reliance upon the decisions of the English Courts 
in similar matters, although in that particular instance there 
is room for doubt whether the actual decision was, in view 
of the texts to which attention was invited by Sir Subrahmania 
xiyjmr in Pmdhdsarthy w TInruvengada (3) quite in harmony 
with the true doctrine of Hindu Juris|)rudence, 

To sum of : 

I. The view that no valid dedication of property can be 
made by a will to a deity the image of which is not inexistence 
at the time of death of the testator, is based upon a double 
fiction, namely, first, that a Hindu deity is for all purposes a 
juridical person, and secondly, that a dedication to the deity 
has the same characteristics and is subject to the same restric- 
tions as a gift to a human being. The first of these propositions 
is too broadly stated and the second is inconsistent with the 
first principles of Hindu Jurisprudence. 

II. The Hindu Law recognises dedications fi>r the establish- 
ment of the image of a deity and for the maintenance and 
worship thereof. The property so dedicated to a pious purpose 
is placed extra eommercium and is entitled to special protection 
at the hands of the Sovereign whose duty it is to intervene 
to prevent fraud and waste in dealing with religious endow- 
ments. IManohar v. Lahhiniram (4) affirmed in appeal by 
the Judicial Committee in Ghoialal v. Manolior (5)]. It is 

(1) (1907) I. L. R. ai Bom. 583 ; 9 Bom. L. K. 560. 

{^) (1S98) I L. R. n Bom. 72.5, L. R. 26 I A. 71 ; $ C W. 621. 

(I) (1907 I. h. R, 3) Mad 3#. (4) (1887) 1. h, R. 12 Bom. 247. 

(5) (1899) I L. R, 24 Bom 50 ; 4 0. W. N, 2-3, 
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iDiinaierial that the image of the deity has not been established 
befoie the death of the testator or is periodically set up and 
destioyed in the course of the year. 

Do these grounds 1 agree with the learned Chief Justice 
that both the <[uesti(ms referred to the Full Bench (uight to be 
answered in the negative. 



<JoxE, J. — I agree with the learned Chief Justice. 

Chattehjee, J. — The testator Unies Chandra Lahiri died on 
the 28th June, ]890, after having mode a will on the 26tli of 
June 1890. Amongst other matters the will provided ''‘Ail my 
properties shall be placed in the hands of Baboos so and so 
as trustees.’' They were to give certain annuities, to defray the 
(‘xpenses of certain named relatives, to pay Es. 10 per annum 
to his Guru Han Nath Bhaitacharjee and Es. 5 to his Purohit 
Siris Chandi’a Ohakrabarty, to defray the cost of the worship of 
the family Thacoors. It also directed that “they shall spend 
the surplus income which may be left in the Sheha and worship 
of Kail, after establishing the image of the Kali, after the name 
of my mother /. in the name of Iswar Anandamoyi Kali.” “I 
further provide that if for any reason, the image of Iswar Kali 
Debi is not established and if the income of my properties is not 
used for her an<l worship, then my Giirudeb and his sons, 

grandsons &c., in succession, shall get my Eangpur properties 
and |>ossess the same in absolute right from generation to 
gtmcration with right to sell &c.” 

In accordance vith the above direction the executors 
established and consecrated in the month of October or Novem- 
ber, 1894, an image ut the Goddess made of earth and later on 
in th(^ year 1894 replaced the same by one made of stone and 
had a temple built for its location. They thus carried out the 
diiectioii in the will and the worship has ever since been carried 
<m. On the 4th of July. 1904, the plaintiffs who are the sons of 
the (xuru of the testator brought the present suit for the cons- 
truction of the will, for a declaration that the trust for the 
establishment and consecration of the image of the Goddess Kali 
and her worship was void, for possession of the Bangpore proper- 
ties and for an account ami mesne profits. The Court of first 
instttica held that the bequest in favour of the Goddess Kali 
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was valid and dismissed the suit. On appeal by the plaintilBPs 
the Division Bench disagreeing with the case of Upenclra Lai 
Moral V. Hem Chandra Moral (1) and some later cases %vhich 
followed the same, referred the following questions for the 
decision of the Full Bench. 

(1) Does the principle of Hindu Law which invalidates a 
gift other than to a sentient being capable of accepting it, apply 
to a bequest to trustees for the establishment of an image and 
the worship of a Hindu deity after the testator’s death and 
make such a bequest void ? 

(2) Whether the cases of Upendra Lai Moral v. Hem 
Chandra Moral (1) ; Rojomoyee Das^ee v. Troylukho Mohiney 
Massee (2) and Nogendra Na^hdini Dassee v. Menoy Krishna 
Deh (3) have been correctly decided, so far as they lay down 
the proposition that a gift to a Hindu Deity whose image is to 
be established and consecrated in future is void ^ 

The cases mentioned in the order of reference are all 
more or less based on the decision of the Privy Council 
in the great Tagore case (4). The said case was in respect 
to a gift to a human being and was based on a passage in 
tho Dayabhaga, Chapter 1, paragraph 21 which is to the 
following effect : 

‘‘The right of one may cosistently aiise from the act of 
another, for an express passage of law is authority for it : and 
that is actually seen in the world, since in the case of donation 
the donee’s right to the thing arises from the act of the giver ; 
namely from his relinquishment in favour of the donee who is 
a sentient person.” Colebrooke’s translation. 


1909 . 


W-V-W 

Bhupati Nath 
Smrititirtha 

V, 

Ram Lai Maitra. 


The next Paras. 22 and 23 go on to say that the title of the 
donee accrues before the acceptance and paragraph 24 says 
that the acceptance makes the title which has already 
accrued capable of full enjoyment, thus differing from the 
Mitakshara which holds that title does not accrue before 
^ceptance. The author is here incidentally dealing with the 

<1) (1897) I. L. B. 25 Oalo. 405 (3) (1902) I. L. B. 30 Calc. 521. 

s i ’ M2) (1901) I. L. B. 29 Calc. 260. (4) (1872) 9 B. L. K. 377, 18 W. B. 359. 
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meaning of the word gift and does not make any further 
reference to the subject. Of the commentators on the Daya- 
bhaga, Sreenath says %r»f ^cft 

'jwntTgifh ita!% : 

The word sentient is spoken of, of some particular sentient 
being and the definition of gift is not wide enough to include 
juya (or gift in favour of a deity) or the worship of a cow &e. 
(to which things are given). Aehyutananda says sinmT^' arlfr 
m] mifm ^ i Simple ainr or relinquishment would 
be wide enough to include the dedication of the sacred bull 
&:c. and therefore the word sentient is used. Srikrishna 
Tarkalankar also says ^T^WicUtT '®Tf%^T3pr5TT?T^ 

% 7 ftfarfh~as in the dedication of the sacred bull no title to 
the same accrues to any one, the word tyaga or relinquishment 
is spoken of in reference to a sentient being. 

All these commentators therefore understand the definition 
as limited to secular gifts as contradistinguished from gifts of the 
nature otjaga which is a technical word meaning 
or relinquishment of property intended for a deity or other 
religious dedication such as that of the sacred bull at a Sradh. 
The subject of Dana or gift however is dealt with in some detail 
by Narada in the chapter on the subtraction of gifts, and in 

making a sub-division he says : “In civil affairs the law of gift 

is fourfold ; (1) what may be given, (2) what may not be given, 
(3) what is given or a valid gift, (4) what is not given or invalid 
gifts. Oolebrooko’s Dig. Vol. 9, page 401 : in commenting on 
the above Jagannath Tarakpanchanan says : — “the rule to be 
established that gifts made by a man affiicted with disease 
and the like are void, regards civil gifts, not donations for 
a religious purpose. This title of law does not extend to a 
gift made for a religious purpose: the donation is valid if it 
be made by the owner of the thing.” Jagannath then quotes 
the text of Katyayana : 

“What a man has promised in •health or in sickness for a 

reli^ous purpose must be given : aiw^if he die without giving 
it, hjs spin, shall doubtless be compelled to deliver it.” 
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The same text is quoted with approval by the Vivada Rat- 
nakar ; see page 136, Bibliotheca Indica series, where the author 
in commenting upon another text of Katyayana as to invalid 
gifts says ?. e., gift by a person affected 

with disease (being invalid) must apply to gifts other than 
those made for a religious purpose.” Eaghuiiandan in his 
(Shudhitatwa) quotes the same text of Katyayana 
and says in the 

same way the inclusion of a gift by a dying person among 
invalid gifts has reference to gifts made for other than leligious 
purposes. See also Vyavastha Darpan, 3rd Edition — Vyavastha 
713 page 623 and the authorities quoted. 

It appears that the word or gift when spoken of in 
respect of the deity is used in a or secondary or figura- 
tive sense. The Sradhabibeka of Soolapam says 

cff ^TiTf^juf^ $arr4: i The use 

of the word or gift in respect of a gift to the sun and 
other gods, is secondary or figurative and intended to signify 
by analogy the giving of the lee in either case. Srikrishna 
Tarkalankar the great commentator of the Dayabhaga in his 
commentary on the above passage says 

^Twref mSm &c. “Here also the use of the word 

in its primary sense is impossible as there is no sense of one’s 
own ownership” (like that of the donee in a secular gift). 

Medhatithi, the great commentator of Menu, m comment- 
ing upon the word Deva*:iwai)h (God-property) in Menu 
Chapter XI Sec. 25, says 

^^qi 

I “Property that is relinquished in favour 
of Gods for sacrifices in their honour is called God-property, by 
reason of the impossibility of the application to (Gods of the 
ordinary) relation of owner and thing owned. For the Gods 
do not use the property according to their pleasure nor do xve 
see them exerting for the protection of the same : 

Again T?fcTHT ^ 

nm ^ fwk: 5ff%fe5qqT?T, 

fW HftTFfr w(%\t ^^rqfw: \ ^ ^ m ^ 
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Ram Lai Maitra. " cannot bo argued that in popular view (property 

relating to the tour-aruiod oi the like image of God) is called 
“God-property” and it lb proper to put the popular meaning 
on words occurring in the Shastras. It would be so if the term 
God-property acquired notoriety (m that sense) as a single 
undivided word . but by reason of the notorious meaning of 
the component parts ot the \i ord namely God and property, the 
meaning of the whole, that is, God’s property is God-property, 
is preferable. Nor is there any evidence for inferring another 
passage for the purpose of supporting the proposed meaning. 
The assumption that the foui -armed and the like have the 
status of God in the pi unary sense is removed by the very 
use of the teim ■imof/c. Nor can it be argued that although 
there is no God in the primary sense in such cases, still let 
such property be God-property by usage. Be it so, but there 
cannot be the relation of owner and thing owned. The use 
of the term property (as God’s) may be reconciled in the 
manner stated. This is discussed in the second chapter of 
the Mimansa of Jairaini.” Kulluka Bhatta in his commentary 
on the same word says EfhuTfsi gsr •• the pn - 

perty dedicated for the inwge'i and other deities is called- 
Devasivnm.” It would appear sufficiently clear from the above 
authorities that the definition of gift referred to by the Daya- 
bhaga, chapter 1, section 21 is a secular gift and not a gift 
for a religious purpose. This disposes of the applicability of 
the Tagore case (1) and also the case of Bai Mativahu v. Bai 
Mamubai (2), which latter case may be further distinguished 
as being governed by the MiUksh4ra Law. 

Even if we were to apply the definition as given in the 
above text of the Dayabhaga to such a gift it would seem 
absurd to say that a deity is not a setient being. If the deity 
exists and it manifests itself in the image upon the invoca- 
tion of the worshipper with certain mantras it cannot be said 
to be an insentient being. If it answers to the 

(1) (1872) 9 B L. B. 372. 

(2) 1(1897) I. L. B 21 Bom. 709 ; L. B 24 I. A, 93, 
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“come here’, “stay here” of the votary it cannot be said to be 
insentient. The text 

su’fft’Ksr 1 

^1^=^ nfitSlcT^ I 
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^‘For the iis6 of benefit of tlie votary Brahman or God 
although only existing in spirit and without a second, having 
no attribute and no body, assumes forms.” 

Sastri’s Hindu Law page 420 shews the Hindu idea of the 
forms attributed to God for the convenience ofworhsips: a 
particular image may be insentient until consecrated but the 
deity is not. If the image is broken or lost, another may be 
I substituted in its place and when so substituted it is not a 

I new personality but the same deity, and properties previously 

I vested in the lost or mutilated Thacoor become vested in the 

! substituted Thacoor. A Hindu does not worship the 'ddoF' or 

5 the material body made of clay or gold or other substance, as a 

I mere glance at the mantras and prayers will shew. They 

I worship the eternal spirit of the deity or certain attributes of 

j the same in a suggestive from which is used for the conveni- 

^ ence of contemplation as a mere symbol or emblem. It is the 

incantation of the mantras peculiar to a particular deity 
that causes the manifestation or presence of the deity, or 
according to some, the gratification of the deity. According 
to either view, it is the relinquishment of property in 
the name of the deity for securing its gratification that 
completes the gift and such relinquishments are valid 
according to Hindu Law, even if made by a dying man. It 
may be true that the illiterate Hindu thinks of the consecrated 
symbol as the deity and has not any clear idea of the particu- 
lar attribute of the God-head that is worshipped in a particu- 
lar form, but it cannot be said with any approach to truth 
that the great Rishis and their commentators who declared the 
Hindu Law had such a gross idea of the divinity they 
I'^orshipped* In this view of the case also, the text of the 


relied on in the Tagore case cannot invalidate the 


'il::"! (1. ' , 
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£>ift in favour of a deity whose image is consecrated after the 
death of the donoi\ 


Then again their Lordships of the Judicial Committee in 
the Tagore case, say that tlie object of the donation must be 
in existence at least in contemplation of law and as an instance 
the case of an adopted son is mentioned as by a fiction of law 
he is supposed to have been conceived during the life-time of 
the adoptive father. It is contended that Anandamoyi Kali 
was not in existence during the life-time of the testator al- 
though the Goddess Kali was, is, and ahvays v^ill be in 
existence. Suppose a Hindu gives pei mission to his wife 
to adopt a son after his death and to name him by a particular 
name Ram or Syam or Gopal. It cannot be contended with 
any semblance of reason that a son adopted by the widow and 
named as directed by the adoptive hither would not be validly 
adopted because a son of that particular name could not be 
supposed to have been conceived by relation back to the 
Jifetime of the father. It is not necessary to apply the same 
analogy in the case of a deity as the reasons herein before 
enumerated will show, but if it were necessary there would be 
no difficulty to the Hindu lawyer to call it in aid in favour of 
the gift. 


( 


f 

I 


I have stated above that in the case of a gift to a God, the 
ndation of an onwer to the thing owned in its primary sense is 
considered to be wanting ; who then is the owner of the property ^ 
In a secondary sense no doubt the deity is the owner but the 
Sastias lay down. 

'‘Gifts are to be given to the deity and the fee for the 
acceptance of the gift also is to be given to the deity, but all 
these arc to be (ultimately) given to a Brahman, otherwise the 
gift would be useless.” 

^fatsya Sooktam quoted by Raghunandan in his 
Soodhitatwa. 



Every gift therefore in favour of a deity is a gift for the 
ultimate benefit of a Brahman or Brahmins and may therefoi^ 
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be looked upon as a charitable gift. It was held by Sir Raymond 
West in tho case of Monohav Gunesh I'amZiilcav v.LdkhmiTcun, 
Gobindram (1) that a trust for a Hindu God and temple was 
created for public charitable purposes. The God and temple 
in that case was a public one and the trust was therefore 
'Considered to be a public one. There is no reason why the gift 
in this case which is expressly vested in trustees for the purpose 
of building a private temple and setting up a private deity 
should not be considered a private charitable trust — charitable, 
I say, because the ultimate benefit must come to the pujaris 
and sebuks. “It is only in an ideal sense that property can be 
said to belong to an idol ; and the possession and management of 
it must, in the nature of things, be entrusted to some person 
as shehait or manager” Promnno Kumnri D<'hya v. Golab 
Chamd (2). And this carries with it the right to bring whatever 
suits arc nfecessary for the protection of the property ; every 
such right of suit is vested in the sliebait, not in the idol, 
Maharaja Jogadindra Math Roy Bahadur v. Rani Hemanta 
Kumari Devi (3). Again bequests for the performance of the 
periodical puja of Durga, Kali &c. or for the celebration of the 
periodical festivals called Dole-jatra, Rasjatras &c. have been 
from very old times given effect to by our Courts. Instances 
will be found in the following cases, Ramtonoo Mxdlick v. 
Ram Gopal Midlick (4), Ashutosh Dutt v. Doorga Churn 
Chatterjee (5), Hemangini Dad v. Robin Chandra Gho^e (6), 
Golcool Nath Guha v. Dmr Loehan Roy (I), Bhuggobutty 
Pro‘ionna Sen v. Gooroo Prosanna Sen (8), Bii'iesiuar 
Prosanna Sen v. Bhagabafi Prossanua Sen (9), Profulla 
Chandra Mullioh v. Jogendra Nath Sreemany (10), Jairam 
Narroujiv. Kuverhai {11) said AFanohar v. Lakhmiram (1). 
Ifa gift in favour of a deity whose image has to be prepared 
and destroyed priodically is valid, I do not see any reason 
why a gift in favour of a deity whose image is to be pre- 
pared once for all, except for any reason for reconstruction 
coming to pass, should be invalid. 


IflOfl. 
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(1) (18S7) I L. R. 12 Bom 2W (26.8). 

(2) (1876) L. R. 2 I. A. 146 (1.62'. 

(3) (1904) L R. .31 I. A. 2)3 (210) 

(4) (1829) 1 Knapp, 24.6. 

("'1 (1879) I. L. R. .6 Cal. 438. 

(6) (1882) 1. 1. R 8 Cal. 788. 


(7) (1886) I L. R. 14 Cal. 222. 

(8) (1897) I. L. R. 2.6 Cal. 112. 

(9) (1906) 3 C L J 606 

(10) (1905) 1 C. L J. 605, 9 C. W.N. 528. 

(11) (1886)1. L. R. 9 Bom. 491. 
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In the present case again the testator does not expressly 
make a gift to Kali or Anandamoyi Kali. He only vests his 
properties in certain trustees who are to employ the surplus 
income of his properties in a certain way by spending the 
sum in the establishment, sheba and Pooja of the Godess Kali 
under the name and style of Iswar Anandamoyi Kali. I do 
hot see how the rules of gift to a deity, even if they 
were not as I have stated above, can invalidate the bequest in 
this case. For the reasons stated above I would answer 
both the questions referred in the negative. 

Per curium — The order of the Court accordingly is that 
the case be returned to the Division Bench to decide the 
matter in accordance with the opinion we have expressed. 

A. T. M. ■ ■ 


Bhuj.)ati Natli 
Srarit'itirtha 


Ram Tjal Maitra. 


THE END, 





